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The conflict between the laws of different 
sovereign jurisdictions, especially between 
the states of the American commonwealth 
where intercourse is so constant and intimate, 
has given rise to questions of peculiar diffi- 
culties, and has necessitated the frequent ex- 
ercise of principles of comity, which to-day 
have become extremely liberal and generous. 
A most important extension of these princi- 
ples has been their recent application by the 
courts in permitting receivers appointed by 
the courts of one state to sue in a foreign 
jurisdiction, in cases where the rights of resi- 
dent creditors are not involved. This ex- 
ception to the general rule, which denies to a 
receiver the right to sue outside of the juris- 
diction of the court appointing him, is well 
illustrated by the recent case of Iowa & Cali- 
fornia Land Co. v. Hoag (Cal.), 64 Pac. 
Rep. 1073. In that case an lowa court ap- 
pointed a receiver for an Iowa corporation 
and empowered him to collect the mortgage 
securities belonging to the corporation 
wherever they might be. It was held that 
such trustee might sue in a California court 
to foreclose such a mortgage in that state, 
although Iowa courts have denied a like priv- 
ilege to the same officers appointed by 
courts of other states. This decision seems 
somewhat in line with the Biblical injunction to 
return good for evil, and the California court 
is to be commended for its exceedingly just 
and liberal attitude. The Iowa courts, how- 
ever, follow the earlier rule laid down in the 
leading case of Booth v. Clark, 17 How. (U. 
S.) 322, where the court, speaking through 
Wayne, J., said: ‘‘A receiver has no extra- 
territorial power of official action, none which 
the court appointing him can confer, with 
authority to enable him to go into a foreign 
jurisdiction to take possession of the debtor’s 
property, none which can give him, upon 
principles of comity, a privilege to sue ina 
foreign court or another jurisdiction.’’ The 
following authorities support the general 
rule thus announced: Hazard v. Durant, 19 
Fed. Rep. 471; Farmers’ Insurance Co. v. 
Needles, 52 Mo. 17; Bartlett v. Wilbur, 53 





Md. 485 ; Holmes v. Sherwood, 16 Fed. Rep. 
725 ; Mosely v. Burrow, 52 Tex. 396; Ayres 
v. Siebel, 82 Iowa, 347. 

The court in the principal case in justifying 
its position uses the following language: 
‘“‘The earlier rule denied tosuch officers any 
standing in a foreign court, but the courts 
of late, influenced by aspirit of comity, have 
inclined to much more liberal views, and it 
may fairly be said that the prevailing doc- 
trine permits the maintenance of such actions 
by foreign receivers and like officers, where 
the rights of domestic creditors are not in- 
terfered with. Toronto General Trust Co. v. 
Chicago, B. & Q. R. Co., 123 N. Y. 37, 25 
N. E. Rep. 198; Comstock v. Frederickson, 
51 Minn. 350,53 N. W. Rep. 713; Boulware 
v. Davis, 90 Ala. 207, 8 South. Rep. 84, 9 L. 
R. A. 601; Winus v. Manufacturing Co., 48 
Kan. 777, 30 Pac. Rep. 163; Hurd v. City of 
Elizabeth, 41 N. J. Law, 1; Wilson v. Keels, 
54S. Car. 545, 32S. E. Rep. 702; Gilman 
v. Ketcham, 84 Wis. 60, 54 N. W. Rep. 395; 
Sands v. E. S: Greeley & Co., 31C.C. A. 
424, 88 Fed. Rep. 130; Parker v. Mill Co., 
91 Wis. 174, 64 N. W. Rep. 751; Beach, 
Rec. (Alderson’s Ed.) § 665; Smith, Rec. 
p. 165; High, Rec. § 241. The modification 
of the rule, as has been said, rests upon the 
principle of comity—a principle which the 
court was reluctant to apply in this particu- 
lar case, by reasonof the fact that the Su- 
preme Court of Iowa, in Ayres v. Siebel, 82 
Iowa, 347,47 N. W. Rep. 989, had refused 
to recognize the principle, and denied toa 
foreign trustee the right to maintain an ac- 
tion in its courts. Mutuality of operation is 
of the essence of comity, and, therefore, 
since a California trustee would not be per- 
mitted to maintain his action in the courts of 
Iowa, little reason could be perceived for 
the invocation of the principle of comity to 
permit an Iowa trustee to maintain a like 
action in the courts of this state. In the later 
case of Hale v. Harris, 85 N. W. Rep. 
1046, the Supreme Court of Iowa evinces a 
disposition to modify its view in this regard. 
But, apart from that, we think that the rule 
permitting the maintenance of such actions 
in our courts, where the rights of domestic 
creditors are not interfered with, is both 
just and reasonable, and should be enforced 
without distinction ; and therefore regardless 
of the rule which may prevail in lowa, and 
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of the fact that the trustee in this case isa 
trustee under the laws of Iowa, as we are not 
hampered by the principle of stare decisis, 
and as the rights of domestic creditors are 
not involved, we hold that he may, as matter 
of comity, maintain this action.”’ 

The exception intimated by the court that 
comity will not be extended to the detriment 
of creditors resident in a foreign jurisdiction 
is very important and is well sustained by 
authority. Bartlett v. Wilbur, 53 Md. 
485; Hunt v. Insurance Co., 55 Me. 290; 
Chicago R. R. Co. v. Packet Co., 108 Ill. 
307; Hurd v. City of Elzabeth, 41 N. J. 
Law, 1; Humphreys v. Hopkins, 81 Cal. 551. 
Thus in the last case it was held that while a 
receiver would be recognized on principles of 
comity, yet comity will not in any case be 
extended to the detriment of a resident cred- 
itor, and in that case. a resident creditor was 
allowed to attach property which had been 
in the actual possession of a foreign receiver, 
and afterwards brought into California. 





NOTES OF IMPORTANT DECISIONS. 


LYNCHINGS—LIABILITY OF COUNTY.—Among 





the remedies for uncontrolled passion manifested 
in lynchings are laws making the people of the 
locality where lynchings occur liable for money 
damages for such lawless deeds. The state of 
Ohio has such a law which has been sustained by 
the supreme court. Charles W. Mitchell was 
lynched in Urbana, June 4, 1897. Benjamin F. 
Church was appointed administrator for his es- 
tate. He brought suitagainst Champaign county 
under the anti-lynching law for $5,000 damages. 
The verdict of the trial court was for the plaint- 
iff. The case has been carried through all inter- 
mediate courts to the supreme court, in every 
one of which the verdict of the trial court has 
been sustained. ‘This settles the law for Ohio. It 
remains to be seen how effective this remedy will 
be in preventing lynching. 





MARRIED WOMAN — PRESUMPTION — PAST 
CHILD BEARING—WIDOW OF 56 WHo Has HAaDA 
Cu1Lp.— In the recent case of White v. Edmond 
(1901), 1 Ch. 570, by the will of a testator certain 
leaseholds were bequeathed to trustees in trust for 
his daughter Anna for life, and upon her decease, 
for her children who should attain twenty-one 
years, and if more than one, in equal shares as ten- 
ants incommon. The daughter Anna had mar- 
ried and had oneson. Shesubsequently lived with 
her husband twenty-four years without having 
had any otherchildren. The son was now thirty- 
four years old and heand his mother now claimed 
that the trustees should convey the property to 
them on the ground that it must now be pre- 





sumed that the mother was past child bearing. 
Buckley, J., held that they were entitled to the 
conveyance. He held that the principles which 
had been laid down in regard to spinsters applied 
also to a widow who had had a child. 





TRIAL AND PROCEDURE — REOPENING OF 
CASE AFTER JUDGMENT.—To reopena Case after 
judgment for the purpose of hearing further evi- 
dence, either on one side or the other, would, in 
the ordinary course of events, be a very danger- 
ous precedent. But in a recent case, which calls 
for no report upon the merits, Farwell, J., con- 
sidered that the peculiar circumstances justified 
him in so doing. The plaintiff had fainted at the 
close of her examination-in-chief, and was un- 
able to be cross-examined. The learned judge 
therefore ruled her evidence out in toto. Another 
witness for the plaintiff gave evidence, but her 
solicitor, a most important witness, failed to 
answer when called, and judgment was given for 
the defendant just before the court rose for 
luncheon. During the interval the solicitor ar- 
rived, having been traveling up from the country 
since early morning. On satisfying the court 
that he had come by the first possible train after 
he had received intimation of the trial, the learned 
judge withdrew his judgment, and consented to 
take his evidence, the defendant’s counsel offer- 
ing no opposition to such a course. Inthe result 
judgment was given for the plaintiff, and in all 
probability the costs of an appeal were thus 
saved. There is authority for the proposition 
that a judge may rehear a matter before the or- 
der is drawn up (Re Roberts (1887), W. N. 
231) if attention is called tosomething which has 
not been sufficiently considered, but it is doubt- 
ful ifthe discretion of the court has ever pre- 
viously extended so far as to admit the evidence 
of a new witness after judgment.—Solicitors’ 
Journal. 





SALES—ANTICIPATORY NOTICE OF BREACH— 
DAMAGES.—The important question of the meas- 
ure of damages for the breach of a contract of 
sale where the seller notifies the buyer previous 
to the day of delivery that he does not intend to 
fulfill the contract, was discussed and decided by 
the Supreme Court of Massachusetts, in the case 
of Emory Mfg. Co. v. Smelting Works, 60 N. E. 
Rep. 377. In this case the contract provided for 
the sale and delivery of goods on February Ist. 
The court held that the measure of damages for 
non-fulfillment was the differences between the 
contract and market price on that date, and not 
on January 25th when the seller notified the pur- 
chaser that it would not keep the contract. The 
court said: 

‘Even in England, where perhaps the courts 
would go further than we do in the way of allow- 
ing an anticipatory notice that the defendant will 
not perform his contract to be treated by the 
plaintiff asa breach, it seems to be settled that 
‘the promisee, if he pleases, may treat the notice 
of intention as inoperative, and await the time 
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when the contract is to be executed, and then 
hold the other party responsible for all the con- 
sequences of non-performance.’ Frost v. Knight, 
L. R. 7 Exch. 111, 112; Johnstone v. Milling, 16 
Q. B. Div. 460, 470, 473. A fortiori, the same is 
true when, asin this case, the promisee, had he 
wished to do so, would not have been allowed to 
treat the notice asa breach. Daniels v. Newton, 
114 Mass. 530, 19 Am. Rep. 384; O*Brien v. Bo- 
land, 166 Mass. 481, 484,44 N. E. Rep. 602. A 
notice which gives the promisee noright to dam- 
ages cannot bind him as conclusive that the con- 
tract will not be performed, and so put upon him 
a responsibility to see that the damages are no 
greater than they need be. Itisa mere prophecy, 
and as such may be disregarded. Until the mo- 
ment when a refusal to perform is a wrong, he 
has a right to expect that when the time comes a 
wrong will not be done. Sedg. Dam. (8th Ed.) 
§ 224." 

CORPORATIONS — DIVIDENDS — SUCCESSIVE 
OWNERS OF STOCK.— Whether dividends declared 
on corporate stock belong to the person owning 
the stock at the time when the dividends are de- 
clared, or the owner at the time wben they are 
payable, was the question for decision in the 
recent case of Clark v. Campbell, 65 Pac. Rep. 
496. The court held that under the facts in this 
case where the mining stock was deposited under 
a binding escrow agreement that it should 
pass to a certain person on the payment of a 
certain price within a certain time and the price 
is paid in such time, dividends declared before 
the price is paid do not belong to the purchaser. 
This decision is undoubtedly in line with the 
general rule supported by the authorities. By 
the declaration of a dividend the earnings, to the 
extent declared, are separated from the general 
mass of the property and appropriated to the 
stockholders existing at the time of the declara- 
tion, although the dividend may be payable at 
some future date. The dividends immediately 
upon being declared are no longer represented 
by the corporate stock but became the debt of the 
company payable to the steckholders who, in 
relation to the amount of the dividend so de- 
clared, become the creditors of the corporation. 
The following authorities sustain the general 
rule: 36 Cent. L. J. 456, with full citation of 
authorities; 2 Thomp. Corp. $$ 2172-2176; Dow 
y. Mining Co., 31 Cal. 630, 648; Jones v. Railroad 
Co., 57 N. Y. 196; Boardman v. Railway Co., 84 
N. Y. 157; Cook, Stock & S. § 541; Jermain v. 
Railroad Co., 91 N. Y. 483; Jn re Kernochan, 104 
N. Y. 618, 11 N. E. Rep. 149; Bright v. Lord, 51 
Ind. 272, 19 Am. Rep. 732; Hopper v. Sage, 112 
N. Y. 532, 20 N. E. Rep. 350, 8 Am. St. Rep. 771. 





GRAND JURY—INDICTMENT.—In connection 
with the charge of bigamy which has been made 
against Earl Russell, his counsel made an extra- 
ordinary application to the recorder on Monday 
last at the Central Criminal Court. He asked 
the learned judge to order that a bill of indict- 





ment, which was about to be preferred against 
the earl, should not be preferred at the present 
sessions, and that the recognizances of the wit- 
nesses and of the defendant should be enlarged 
until next sessions. Probably such an application 
has never before been made in an assize court. 
At common law everyone has a right to prefer a 
bill of indictment against any person before a 
grand jury. This right has been modified in the 
case of certain offenses by the Vexatious Indict- 
ments Act, 1859. That act, however, does not in 
any way affect the procedure in the case of 
bigamy or any other felony. So that by common 
law a bill for bigamy might have been preferred 
before the grand jury by any person, and the re- 
corder would have beeu acting contrary to law if 
he had attempted to stop that person from so 
doing. Of course, if a person does prefer a bill 
before a grand jury, he must be prepared with 
evidence to support it, and unless witnesses have 
been bound over to appear, there is no legal ma- 
chinery by which he can get them before the 
grand jury. The judge who presides over a 
court of assize has, no doubt, power to enlarge 
the recognizances of the witnesses. If he did so 
before a bill was found this would indirectly pre- 
vent a bill from being preferred. This, however, 
is hardly ever done before a bill is found, and 
then always on the application of the crown. 
For the prisoner to make such an application is 
probably unheard of. After a bill has been found 
it is most common for a prisoner to ask for a 
postponement of the trial. If this application is 
granted, then the recognizances of the witnesses 
are enlarged to the next assizes, as a matter of 
course. But before a bill of indictment is found 
against an accused person, it is submitted that 
his counsel has no locus standi in the court at all, 
and neither he nor his counsel may address the 
court or make any application to the court in 
reference to the charge. In the recent case the 
application was refused, and a true bill was 
found. The recorder then stated that he intended 
to inform the lord chancellor of the fact, and 
the recognizances of the witnesses and of the 
defendants were enlarged. It seems probable, 
therefore, that, for the first time for sixty years, 
as stated in these columns last week, we are to 
see a trial of a peer by the house of lords.—Soli- 
citor’s Journal. 





LICENSE—RECOVERY OF COMPENSATION FOR 
SERVICES PERFORMED WITHOUT A LICENSE.— 
An important principle of law is disclosed in the 
decision of the court in the recent case of Black v. 
MutualLife Association (Me.),49 Atl. Rep. 51, In 
the Public Laws, 1895, of the state of Maine, 
appears this provision: ‘‘And if any person 
solicits, receives or forwards any risk or applica- 
tion for insurance to any company, without first 
receiving such license, or fraudulently assumes 
to be an agent and thus procures risks and res 
ceives money for premiums, he forfeits not more 
than fifty dollars for each offense; but any policy 
issued on such application binds the company if 
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otherwise valid.’’ In the case just referred to, 
the plaintiff had acted for some time as agent of 
an insurance company, in soliciting, receiving. 
and forwarding to the company applications for 
life insurance, but during the whole of that 
period failed to take out a license as required by 
the above statute. Ina suit by the agent to re- 
cover compensation for his services, the company 
set up the defense that it was not liable on its 
contract of service with such agent because such 
services were rendered in direct contravention of 
an express statute. The court allowed the defense 
and denied the agent any relief. The decision in 
this case does not on first thought appeal to our 
sense of justice, but when we remember the gen- 
eral rule that when a license is required for the 
protection of the public and to prevent improper 
persons from engaging in a particular business, 
a contract made by such unlicensed person is 
void, the court’s decision is above criticism; in 
fact, is to be commended when we recognize 
the common weakness of courts to do justice in 
the particular case rather than adhere to some 
principle whose application seems to work a 
hardship. The court said in part: “It 
must be held that the plaintiff cannot re- 
cover for the services performed by him in direct 
contravention of the statute. The purpose of the 
statute is undoubtedly for the protection of the 
public. Itisclearly not for revenue. Thelicense 
fee required was only the sum of two dollars. 
True, the statute referred to provides that a policy 
issued in such a case shall not thereby be void, 
but the contract of insurance is not the one under 
consideration here. It is the contract between 
the company and the plaintiff by virtue of which 
the latter performs services in obtaining applica- 
tions for insurance which the statute prohibits 
unless the person performing such service has a 
license therefor.”’ 

The authorities are not uniform. In Bowdre 
v. Carter, 64 Miss. 221, it was held that a contract 
by a merchant who has not paid his privilege tax 
is invalid. To same effect Rand v. Tuell, 89 
Me. 443; Stanwood v. Woodward, 38 Me. 192; 
Harding v. Hagar, 60 Me. 340; Taleafero 
v. Moffett, 54 Ga.150. Contra: Shepler v. Scott, 
85 Pa. St. 329; Jones v. Berry, 23 N. H. 209. 


WILLS—PRECATORY Trusts.—A woman left a 
will giving all her property in equal shares to the 
three wives of her three sons, and then adds this 


clause: ‘I wish that the property so as above 
given to said three wives of my three sons be for 
the education of their children and the support 
of their families, respectively, and I enjoin upon 
them so to use and expend it.”’ 

The court in the recent case of Clifford v. 
Stewart (Me), 49 Atl. Rep. 52, held these words 
to constitute a precatory trust for the benefit of 
the children of the three sons of the testatrix. 
The language of Savage, J., who delivered the 
opinion of the court, is interesting on this point: 

‘It is not necessary for us to consider critically 
the doctrine of implied or precatory trusts. That 





words of trust and confidence, expressions of 
recommendation and desire, as well as words of 
direction and command, in a will, have many 
times been deemed to indicate an intention on 
the part of a testator to clothe a legacy with a 
trust, requires no citation of authorities to show. 
It is likewise true that similar, and even identical, 
expressions in other wills have been held to 
create no trust. Words seemingly imperative 
have been held to be advisory merely, and words 
of advice have had given to them the force of in- 
junctions. The test is one of intention in the 
testator, and this intention is to be gathered from 
the whole will,—the context, as well as tbe par- 
ticular words of recommendation and confidence. 
* * * That intention must be found by the 
court asa fact. Itis not to be guessed at. The 
crucial test, after all, is whether the testator 
actually intended his language to be imperative, 
whether he intended to govern and control the 
action of the legatee, to impose an obligation or 
duty upon him in the use of the property, or 
whether he intended his words to be merely ad- 
visory, no matter how urgently expressed, still 
leaving it to the discretion of the legatee whether 
that advice should be followed or not. Warner 
v. Bates, 98 Mass. 274; Whipple v. Adams, I 
Mete. 444; Barrett v. Marsh, 126 Mass. 213; Van 
Amee v. Jackson, 35 Vt.173; Harper v. Phelps, 
21 Conn. 257; Bohon v. Barrett’s Ex’r, 79 Ky. 
378; Murphy v. Carlin, 113 Mo. 112, 20S. W. Rep. 
786; Colton v. Colton, 127 U. S. 300, 8 Sup. Ct. 
Rep. 1164, 32 L. Ed. 138; Knight v. Boughton, 11 
Clark & F. 513; 1 Perry, Trusts, 109; 2 Story, Eq. 
Jur. § 1059; 1 Jarm. Wills, 385. While the use of 
the word ‘enjoin,’ especially if qualified by 
other expressions in a will, does not necessarily 
mean that a trust is thereby created (Lawrence 
v. Cooke, 104 N. Y. 632, 11 N. E. Rep. 144), yet 
here in just the manner in which and the place 
where it is used, ‘enjoin’ is both emphatic and 
significant. It is a mandatory word,—in legal 
parlance, always (Bouv. Dict.); incommon par- 
lance, usually (Webst. Dict.). We cannot resist 
the conclusion that the testatrix intended to 
create a trust upon the estate bequeathed to the 
wives to the extent of securing the education of 
her sons’ children and the support of their fam- 
ilies, whatever might be the exigencies of life. 
Blouin v. Phaneuf, 81 Me. 176,16 Atl. Rep. 540; 
Chase v. Chase, 2 Allen, 101; Colton v. Colton, 
supra. We do not think it was intended that the 
wives should be at liberty to withhold the appli- 
cation of the property from the expressed uses to 
which the testatrix said she wished it to be ap- 
plied. The bequest then created a trust in the 
share given to each of the wives.” 


REPLEVIN—RIGHT OF JOINT OWNER IN CROPS 
TO REPLEVY His INTEREST.—In an action of re- 
plevin itis of course the general rule that the 
plaintiff must show in himself the right of ex- 
clusive possession as against the defendant. A 
tenant in common, therefore, of a chattel cannot, 
as a general rule, bring an action for replevin 
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either against his co-tenant or against astranger. 
An exception to this rule is well illustrated by 
the decision in the recent case of Pitman v. 
Baumstark, (Kan.), 64 Pac. Rep. 968. In this 
case a tenant who owned an undivided two-thirds 
of a crop, which had been placed in stacks, trans- 
ferred the same to another, after which it was 
seized at the instance of a creditor of the tenant, 
and the vendee of the tenant then brought an 
action to recover possession of the same. Held, 
that the vendee, although only a part owner of 
the crop, was entitled to maintain replevin as 
against the creditor of the tenant. The court 
makes the following argument in support of the 
exception: 

“*Itis a general rule that a part owner of property 
cannot maintain replevin against his co-owner 
for his undivided interest, for the reason that one 
part owner has as much right to the possession 
of the common property as the other. An ex- 
ception to this rule is made where the shares of 
the party constitute a mass of uniform quality 
and value, susceptible of a fair and equal division 
by count or measurement. This rule is peculiarly 
applicable in cases like the present, as was held 
in Piazzek v. White, 23 Kan. 621, 33 Am. Rep. 
211. There it was ruled that: ‘When a mixture 
of cereal grain occurs by consent of the owners, 
or under circumstances in which the mixture 
would be reasonably expected by the parties, and 
the property mixed is of the same nature and 
value, although not capable of an actual separa- 
tion by identifying each particle, yet, if a division 
can be made of equal value, as in the ease of 
corn, oats and wheat, the law will give to each 
owner his just proportion, and such owner may 
recover his share by replevin.’ See, also, 
Young v. Miles, 20 Wis. 615, Kimberly v. 
Patchin, 19 N. Y. 330, 75 Am. Dec. 334; Kaufman 
v. Schilling, 58 Mo. 218; Grimes v. Cannell, 23 
Neb. 187, 36 N. W. Rep. 479; Wells, Repl. § 209; 
Shinn, Repl. § 247.” 

Authorities sustaining the general rule that one 
joint owner cannot, for his share, maintain re- 
plevin against the other before a division of the 
property are as follows: Hill v. Robinson, 16 
Ark. 90; Mills v. Malott, 43 Ind. 248; Bowen v. 
Roach, 78 Ind. 361 (execution sale of interest in 
crop); Cross v. Hulett, 53 Mo. 397; Pulliam v. 
Burlingame, 81 Mo. 111, 51 Am. Rep. 229; Barnes 
v. Bartlett, 15 Pick. 71; Reynolds v. McCormick, 
62 Ill. 412; Frane v. Young, 24 Iowa, 375; Davis 
v. Lottich, 46 N. Y. 393; Busch} v. Nester, 70 
Mich. 525; Hunt v. Chambers, 21N. J. Law, 620; 
Withman v. Withman, 57 Me. 447; Hewett v. 
Hatch, 57 Vt. 16. Neither can one of two joint 
owners maintain replevin against a stranger; he 
must join his co-tenants in the action; Reim- 
heimer v. Hemmingway, 35 Pa. St. 432; McAr- 
thur v. Lane, 15 Me. 245; Hocker v. Johnson, 66 
Me. 21; Kimball v. Thompson, 4 Cush. 441; 
Titsworth v. Fraumthal, 52 Ark. 254; Phipps v. 
Taylor, 15 Oreg. 484; Kindy v. Green, 32 Mich. 
310. e 





INSANITY AS A DEFENSE IN CASES OF HOMI- 
CIDE.—The plea of insanity as a defense to prose- 
cutions for homicide is made so frequently that 
the rule has become well settled in this country 
that insanity, to be a defense to a homicide, must 
be so great as entirely to destroy accused’s per- 
ception of right and wrong, and amount to a delu- 
sion controling his will, so as to make the commis- 
sion of the acta duty ofj overwhelming necessity. 
This rule was adhered to as the wise result of 
long experience and observation on the part of 
the courts, in the recent case of Commonwealth 


-v. Barner (Pa. ), 49 Atl. Rep.60. The instruc- 


tion of the trial court, on the question of insanity, 
in cases of homicide, in the case of Sayers v. 
Commonwealth, 88 Pa. 291, was especially com- 
mended by the court for its marked accuracy: 

‘<If the prisoner at the bar at the tine he com- 
mitted the act had not sufficient capacity to know 
whether his act was right or wrong, and whether 
it was contrary to law, he is not responsible. 
* * * The test in this instance, as you per- 
ceive, is the power or capacity of the prisoner to 
distinguish between right and wrong in reference 
to the particular act in question. * * * Ifthe 
prisoner, although he labors under partial in- 
sanity, hallucination, or delusion, did understand 
the nature and character of his act, had a knowl- 
edge that it was wrong and criminal, and mental 
power sufficient to apply that knowledge to his 
own case, and knew that if he did the act he 
would do wrong and would receive punishment; 
if, further, he had sufficient power of memory to 
recollect the relation in which he stood to others 
and others stood to him; that the act in question 
was contrary to the plain dictates of justice 
and right, injurious to others, and a _ vio- 
lation of the dictates of duty,—he would 
be responsible. * * * The jury must, there- 
fore, even though they believe the prisoner la- 
bored under a diseased and unsound state of 
mind, be satisfied that this deceased and unsound 
state of mind existed to such a degree that, al- 
though he could distinguish between right and 
wrong, yet with reference to the act in question 
his reason, conscience, and judgment were so 
entirely perverted as to render the commission of 
the act in question a duty of overwhelming neces- 
sity. But there is another species of delusion, 
entirely distinct from those which we have just 
considered, which is recognized by the law, and 
which, when the jury believe that it clearly 
exists, will entitle the prisoner to acquittal. I 
refer to that delusion by reason of which the 
prisoner commits the act under a fixed, bona jide 
belief (which is a delusion) that certain facts ex- 
isted which were wholly imaginary, but which, 
if true, would have been a good defense. * * * 
We say to you, as the result of our reflections on 
this branch of the subject, that if the prisoner 
was actuated by an irresistible inclination to kill, 
and was utterly unable to control his will or sub- 
jugate his intellect, and was not actuated by 
anger, jealousy, revenge, and kindred evil pas- 
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sions, he is entitled to an acquittal. As the law 
presumes sanity to be the normal condition of 
the prisoner, and insanity an abnormal condition, 
the burden rests upon him to prove his insanity, 
as an excuse for an act which would otherwise 
be criminal. The evidence, therefore, which is 
intended to establish this defense must be satis- 
factory to the jury, and the conclusion such as 
fairly results from the evidence.” 

A still more interesting point was also passed 
upon and discussed by the court, i. e., whether 
the accused is required to establish his in- 


sanity by a preponderance of the evidence, or’ 


whether if from all the evidence the jury 
have a_ reasonable doubt of the prisoner’s 
sanity, they must acquit. The latter is the 
rule announced by the United States Su- 
preme Court, but the former rule has been ad- 
hered to firmly and consistently by the courts of 
Pennsylvania. ‘The prisoner insisted that unless 
the court followed the rule as laid down by the 
Federal Supreme Court, he would be deprived of 
his life without due process of law. The court 
met that objection as follows: 

‘It is also contended on behalf of the prisoner 
that the court erred in requiring him to establish 
his insanity by a preponderance of evidence. It 
is conceded that such is the doctrine of this 
court, as laid down in numerous cases. It is 
maintained, however, that the rule is not in ac- 
cord with the trend of modern judicial decisions, 
and that the reasoning on which it is based is 
fallacious. It is claimed that the true rule in such 
cases is that if, from all the evidence, the jury 
have a reasonable doubt of the prisoner’s sanity, 
they must acquit. Such was held to be the cor- 
rect doctrine by the Supreme Court of the United 
States in Davis v. U. S., 160 U. 8S. 469, 16 Sup. Ct. 
Rep. 353, 40 L. Ed. 499. It is also contended that 
unless this court enforces that rule, and the pris- 
oner is tried and convicted in conformity with it, 
he will be deprived of his life, within the mean- 
ing of the fourteenth amendment to the federal 
constitution. Wearenot prepared to adopt the 
views suggested. By repeated decisions of this 
court, the rule enunciated by it has been affirmed, 
and we are not convinced that it is erroneous. 
The decisions of the Supreme Court of the United 
States on the subject are not of binding authority 
upon this court. Nor will a failure to comply 
with them, and a conviction and execution of the 
prisoner in accordance with our own decisions 
on the subject, impinge the federal constitution, 
by depriving him of his life without due process 
of law. Such, we believe, is well-settled law.” 


BANKRUPTCY—ALIMONY NoT A PROVABLE 
DEBT.—Neither alimony in arrear at the time of 
an adjudication in bankruptcy,nor alimony accru- 
ing subsequently thereto, is a provable debt in 
the sense of the bankruptcy act of 1898, or barred 
by a discharge. Such was the decision of the 
United States Supreme Court in the case of Au- 
dubon v. Shufeldt, decided May 20, 1901, and 





finally putting an end to another of the many con- 
troversies and discussions which the new bank- 
rupt act has provoked among the judges of the 
United States District and Circuit courts. The 
conflict of authority among these courts on this 
question was sharp and about equally divided. 
The following authorities were in line with the 
decision of the supreme court: Jnvre Shepard, 
97 Fed. Rep. 187; Jn re Anderson, 97 Fed. Rep. 
321: In re Nowoall, 99 Fed. Rep. 931. Theopinion 
of Judge Lowell in the last case cited is especially 
commended by the supreme court. Authorities 
taking an opposite view are as follows: In re 
Houston, 94 Fed. Rep. 119; Inve Van Orden, 96 
Fed. Rep. 86; Jn re Challoner, 98 Fed. Rep. 82. 
Justice Gray in delivering the opinion said in 
part: 

‘Alimony does not arise from any business 
transaction, but from the relation of marriage. 
It is not founded on contract, express or implied, 
but on the natural and legal duty of the husband 
to support the wife. The general obligation to 
support is made specific by the decree of the 
court of appropriate jurisdiction. Generally 
speaking, alimony may be altered by that court 
at any time, as the circumstances of the parties 
may require. ‘The decree of a court of one state, 
indeed, for the present payment of a definite sum 
of money as alimony, is a record which is entitled 
to full faith and credit in another state, and may 
therefore be there enforced by suit. Barber v. 
Barber (1858), 91 How. 582; Linde v. Linde, 
(1901), 181 U. 8.183. But its obligation, in that 
respect, does not affect its nature. In other re- 
spects, alimony cannot ordinarily be enforced by 
action at law, but only by application to the 
court which granted it and subjected to the dis- 
cretion of that court. Permanent alimony is re- 
garded rather as a portion of the husband's 
estate. to which the wife is equitably entitled, 
than as strictly a debt; alimony, from time to 
time, may be regarded as a portion of his current 
incomeor earnings; and the considerations which 
affect either can be better weighed by the court 
having jurisdiction over the relation of husband 
and wife, than by the court of a different juris- 
diction. Under the bankrupt act of 1867 it was held 
by the District court of the United States for the 
Southern District of New York, in an able opin- 
ion by Judge Choate (which is believed to be the 
only one on the subject under that act), that a 
claim for alimony, whether accrued before or 
after the commencement of the proceedings in 
bankruptcy, was not a provable debt nor barred 
by a discharge. Jn re Lachemayer (1878), 18 
Nat. Bankr. Reg. 270, 14 Fed. Cas. 914. 
In Romaine y. Chauncy (1892), 129 N. Y. 566, 
it was held by the Court of Appeals of New York 
that alimony was an allowance for support and 
maintenance, having no other purpose, and pro- 
vided for no other object; that it was awarded, 
not in payment of a debt, but in performance of 
the general duty of the husband to support the 
wife, made specific and measured by the decree 
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of the court; and that a court of equity would 
not lend its aid to compel the appropriation of 
alimony to the payment of debts contracted by 
her before it was granted. In Barclay v. Bar- 
clay (1900), 184 Illinois, 375, it was ad- 
judged by the Supreme Court of Illinois 
that alimony could not be regarded as a debt 
owing from husband to wife, which might be 
discharged by an order in bankruptcy, whether 
the alimony accrued before or after the proceed- 
ings in bankruptcy, and the court said: ‘The 
liability to pay alimony is not founded upon a 
contract, but is a penalty imposed for a failure to 
perform a duty. Itis not to be enforced by an 
action at law in the state where the decree is 
entered, but is to be enforced by such proceedings 
as the chancellor may determine and adopt for 
its enforcement. It may be enforced by im- 
prisonment for contempt, without violating the 
constitutional provision prohibiting imprison- 
ment for debt. The decree for alimony may be 
changed from time to time by the chancellor, and 
there may be such circumstances as would author- 
ize the chancellor to even change the amount to 
be paid by the husband, where he is in arrears in 
payments required under the decree. Hence such 
alimony cannot be regarded as a debt owing 
from the husband to the wife, and, not being so, 
cannot be discharged by an order in the bank- 
ruptey court.” 

In England it seems to be the law also that 
alimony is neither’ discharged nor provable in 
bankruptcy. Linton v. Linton (1885), 15Q. B. 
D. 239; Hawkins v. Hawkins (1894), 1 Q. B. 25; 
Watkins v. Watkins (1896), Prob. 222; Kerr v. 
Kerr (1897), 2 Q. B. 439. 








ESTOPPEL AS A SPECIES OF CON- 


TRACT. 


1. In General.—An estoppel may be de- 
fined as an admission or declaration which 
the law does not permit him who has made it 
to deny or disprove, for his own benefit and 
to the injury of another.! The doctrine that 
‘‘what I induce my neighbor to regard as 
true is the truth as between us, if he has 
been misled by my asservation.’’? And 
proceeds upon the ground that he who has 
been silent as to his alleged right when he 
ought in good faith to have spoken, shall 
not be heard to speak when he ought to be 
silent.2 The vital principle is, that he who 
by his language or conduct leads another to 
do what he would not otherwise have done, 
shall not subject such person to loss or in- 
jury by disappointing the expectations upon 


12 Parsons on Contracts, 787. 
2 Harlan, J., in Kirk v. Hamilton, 102 U. S. 76. 
3’ Morgan y. C. & A. R. R. Co., 96 U. S. 720. 





which he acted. * * * A change of 
position would involve fraud and falsehood. 
This remedy is available only for protection, 
and cannot be used as a weapon of assault. 
It accomplishes that which ought to be done 
between man and man, and is not permitted 
to go beyond this limit.‘ 

The primary ground of the doctrine is, 
that it would be a fraud to assert what one’s 
previous conduct had denied, when on the 
faith of that denial others have acted.® 
Estoppels bind only parties and privies,*® but 
not one, not sui juris, as an infant.’ And 
strangers are not permitted to take advan- 
tage of them.® 

Estoppels must be mutual, both parties 
being bound or neither. But the law does 
not carry the doctrine of mutuality to ex- 
tremes: as, for example, a deed poll estops 
the maker,’® and so does a bond sealed only 
by one party,” while still the grantee or 
obligee incurs no responsibility in form of 
specialty—his liability, if any, being on a 
promise created for him by the law.” But 
on this promise, quite different in legal con- 
templation from one by deed, the law may 
found an estoppel.” So that though there 
is asort of mutuality it is imperfect. But 
representations may constitute an estoppel, 
although not made to any particular person, 
if made to all persons likely to come into 
contractual relations with another, and relied 
upon by one of them in good faith.” 

2. By Record.—An estoppel by record 
takes place where there has been a litigation, 
and therein a matter pertaining to the ques- 
tion or the cause was admitted by the party 


4 Dickerson v. Colgrove, 100 U. S. 580; Baker v. 
Humphrey, 101 U. S. 499. 

5 Hill v. Epley, 31 Pa. 331. 

6 Deery v. Crag, 5 Wall. 805; Ketchum y. Duncan, 
96 U. S. 666. 

7 Sims v. Everhart, 102 U. S. 313. 

8 McDonald v. Gregory, 41 Iowa, 513; Stoddard v. 
Burton, 41 Iowa, 582; Hill v. Morse, 61 Me. 541; Mas- 
sure v. Noble, 11 Ill. 531; Simpson vy. Pearson, 81 
Ind. 1. 

9Chope v. Lorman, 20 Mich. 327; Schuhman yv. 
Garratt, 16 Cal. 100; McDonald v. Gregory, 41 Iowa, 
513; Stoddard v. Burton, 41 Iowa, 582. 

10 Blake v. Tucker, 12 Vt. 39. 

1! Cole v. Raymond, 9 Gray, 217; Goodrich v. Bry- 
ant, 5 Sneed (Tenn.), 325. 

12 Parker vy. Lincoln, 12 Mass. 16; Goodwin v. Gil- 
bert, 9 Mass. 510. 

13 Johnson v. Thompson, 129 Mass. 398. 

14 Anglo American Sav. & L. Assn. v. Campbell, 13 
App. D. C. 581, 43 L. A. R. 622. 
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or adjudged by the court; while the record 
of it remains unreversed he cannot deny it 
either in the same, or any other proceeding 
between the same parties. In the ordinary 
case of money paid under compulsion, while 
not legally due, it can be recovered back by 
suit, but it cannot be when the compulsion 
was by process of law. Then the remedy is 
to obtain a reversion of the record, and if 
this cannot be done the injury is without 
remedy.” If in a suit involving a contract 
a party sets up that it is rescinded, and the 
case goes to judgment on such theory, he 
cannot, in any subsequent litigation with the 
same party claim the right to carry it out as 
still operative.'7 On the same principle one 
cannot both rely on the nullity of a judgment 
and have the proceeds of a sale under it." 
A party who, to procure the opening of a 
default, stipulated that judgment might be 
entered against him if it was found that he 
was personally liable for the debt, cannot, 
when such fact is shown, interpose other 
defenses." And it has been held that the 
plaintiff cannot ratify and adopt an entry in 
the journal of defendant’s testator as show- 
ing a sale to such testator of notes payable 
to plaintiff on a third trial of the case when 
he has insisted that such entry was unauthor- 
ized.” 

3. By Deed or Bond. The doctrine of 
this subtitle is, that a seal when attached to 
an instrument imparts to it the status of ab- 
solute verity, both as to the direct stipula- 
tions,”' and as to those recitals which in any 
way qualify it or give it effect,” but not as 
to those which are merely collateral and im- 
material.“ The estoppel binds the parties 
in all controversies respecting the matter of 
the particular contract and third persons as 


145 Morris v. Shannon, 12 Bush, 89; Jenkins v. Rosen- 
berg, 105 Ill. 157; Whitehurst v. Rogers, 38 Md. 503; 
Hill v. Morse, 61 Me. 541; Smith vy, Denman, 48 Ind. 
65; Bender v. Belknap, 23 La. Ann. 764; Way v. Steb- 
bins, 47 Mich. 296; Beals v. Hill, 58 N. H. 61. 

16 Marriot v. Hampton, 7 Term Rep. 269. 

17 Martin v. Boyce, 49 Mich. 122. 

18 Blessey v. Kearney, 24 La. Ann. 289. 

19 Hackemack v. Wiebrack, 172 Ill. 98. 

20 Griggs v. Day, 47 N. Y. Supp. 609. 

2} Redman y. Bellaney, 4 Cal. 247; 
Scott, 5 Ohio, 194. 

22 Munroe v. Parkhurst, 9 Wend. 209; Smith v. 
Burnham, 9 Johns. 306; Ottawa v. Nat. Bank, 105 U. 
S. 342. 

23 Osborne v. Endicott, 6 Cal. 149; Rhine vy. Ellm, 
86 Cal. 362; Wallace v. Miner, 6 Ohio, 366. 


Douglass vy. 





to whatever they claim under it, but neither 
third persons otherwise, nor the parties as 
to any disconnected matter. The consid- 
eration of such instrument being immaterial 
may, for any collateral purpose, as for in- 
stance in a suit to recover the purchase money 
of land conveyed by a deed in question be 
inquired into ;* but the consideration cannot 
be inquired into for the purpose of rendering 
the instrument void, for thereby the estoppel 
of the seal would be contradicted.” 
Estoppels are not created by implications, 
or by anything short of express terms, or, at 
least, their equivalents in meaning.” It is 
common, therefore, to say that general ex- 
pressions will not suffice, there must be an 
affirmance of a particular thing.** For in- 
stance, a quitclaim deed of lands carries a 
strong implication that the grantor has some 
interest in them, but it affirms nothing of 
this in particular. So, though it passes 
whatever interest the grantor may chance to 
have, it works no estoppel, and should he 
afterwards acquire a title, he may, under it, 
hold the lands against his former grantee the 
same as against any third person.” But a 
covenant of warranty in a deed of lands 
contains within itself the assertion that there 
exists no adverse right or title or possibility 
of title; so that, should the grantor after- 
ward come into possession, by whatever 
means of an adverse title or claim, the estop- 
pel in his warranty will preclude his setting 
it up, and it will inure to the benefit of his 
grantee under this warranty.” And if one 
who executes a warranty mortgage without 
title subsequently acquires the title, such 


24 Ottawa v. Nat. Bank, 105 U. S. 342; Crane v. Mor- 
ris, 6 Pet. 598; Clamorgan vy. Greene, 32 Mo. 285; 
Douglass v. Scott, 5 Ohio, 194. 

25 Thompson v. Allen, 12 Ind. 539; Thayer v. Viles, 
28 Vt. 494; Irvine v. McKeon, 23 Cal. 473. 

26 Farrington v. Barr, 36 N. H.86; Goodspeed v, 
Fuller, 46 Me. 141; McConnell v. Brayner, 63 Mo. 461. 

27 Carroll vy. Smith, 111 U. S. 556. 

232 Smith, Lead. Cas. (2d Ed.) 457. 

29 Robertson vy. Wilson, 88 N. H.48; Kinsman vy. 
Loomis, 11 Ohio, 475; Harriman v. Gray, 49 Me. 537; 
Avery v. Akins, 74 Ind. 283; Bryan v. Uland, 101 Ind. 
477; McClure v. Raben, 125 Ind. 189; Habig v. Dodge, 
127 Ind. 31. 

3% Raines v. Walker, 77 Va. 92; House v. McCor- 
mick, 57 N. Y. 310; Drake v. Root, 2 Colo. 685; White 
v. Patten, 24 Pick. 8324; Wark v. Willard, 13 N. H. 
389; Locke vy. White, 89 Ind. 492; Hannah v. Collins, 
94 Ind. 201; Habig v. Dodge, 127 Ind. 31; City of 
Delphi v. Startzman, 104 Ind. 348; Hume vy. Hopkins, 
140 Mo. 65. 
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acquisition inures to the benefit of the mort- 
gagee, and the mortgagor will be estopped 
from denying that he had title at the time of 
the execution of such mortgage.* And so 
the covenants of warranty in a mortgage 
estop the mortgagor from denying the title 
which the mortgage purports to incumber.” 
A vendee who accepts a conveyance of land 
subject to a mortgage thereon, the deed 
containing a covenant whereby such vendee 
assumes and agrees to pay the mortgage, is 
estopped from asserting that the obligation 
secured thereby is usurious. And an owner 
of land who recognizes a plat made by a 
third person, and conveys lots according to 
the description therein as abutting upon the 
grounds designated in the plat as a private 
alley, is estopped with his grantee to deny 
the easement over such alley in favor of the 
owners of such lots.*4 

So it has been held that an heir at law 
who, by his own deed duly executed on a 
sufficient consideration, recognizes the ex- 
istence and validity of a will executed by 
his ancestor, cannot afterwards question the 
validity of such will.® And one who joins 
with his wife in a trust deed on land paid 
for by himself and taken in the wife’s name, 
with intent on his part to defraud his cred- 
itors, is estopped to claim a homestead in the 
land as against money used in improvements 
placed thereon to secure which the trust 
deed was given.*® A general warranty deed 
made by an heir apparent for his expectancy, 
though void as a conveyance as being for a 
mere possibility not coupled with an interest, 
acts as an estoppel in favor of a purchaser for 
value in possession, and is binding upon his 
heirs as though it were an advancement.” 

So a grantor who conveys land by a war- 
ranty deed is estopped from claiming, as 
against a remote vendee deriving title under 
mesne conveyances, a portion thereof when a 
line isrun in accordance with the calls of the 
several deeds shows it to be within the ven- 


31 Pancost v. Travelers’ Ins. Co., 79 Ind. 172; Boone 
v. Armstrong, 87 Ind. 168; Thalls v. Smith, 139 Ind. 
496. 

82 Boone v. Armstrong, 87 Ind. 168; Scobey v. Kin- 
ningham, 131 Ind. 552. 

33 Scanlon v. Alexander, 71 Minn. 351. 

34 Smith v. Young, 160 Ill. 163. 

35 Medlock v. Merritt, 102 Ga. 212. 

36 Ritch v. Oates, 122 N. Car. 631. 

37 Buford v. Adair, 43 W. Va. 211. 





dee’s property.* And the grantor in a deed 
of land to his brother absolute on its face is 
estopped to claim title as against the judg- 
ment creditors of the grantee, whose judg- 
ments are docketed in the county in which 
the land is situated, when he allowed the 
deed to remain on record for many years, 
during which time the debts for which the 
judgments were recovered were created.” 

The sureties upon a contractor’s bond, 
executed to prevent the filing of claims 
against a county for materials and labor, are 
estopped to deny its validity when the claim- 
ants have accepted and acted upon it until 
they have lost their right to establish a 
mechanic’s lien, and to recover from the 
contractors because the latter had become 
insolvent.“ And in a suit upon the bond 
such sureties are estopped to say that they 
did not possess the statutory qualifications." 
So a surety who executes a bond and returns 
it to the principal or his agent for delivery to 
the obligee is estopped to set up any condi- 
tion not known to the obligee upon which 
his signature had been obtained.“, The 
sureties upon a bond given to indemnify an 
officer who has seized goods under an attach- 
ment are bound by the recital therein that 
the officer has attached the goods and can not 
object that the attachment was invalid for 
want of a sufficient return.” 

4. Equitable, or in Pais.—It may be truly 
said that this estoppel creates a species of 
contract of the executed sort, therefore not 
requiring a consideration and not commonly 
the foundation for a suit. The law always 
assumes that the parties are under the mu- 
tual duty to deal honestly with the facts. 
The one receiving the benefit affirms, equally 
with the other, the truth of that in return for 
which it is given. And the latter by bestow- 
ing itin reliance on the assumed fact does 
an ‘‘act detrimental but for such fact ;’’ that 
is, from which detriment will flowtc him if 
the fact is overthrown. Hence, as between 
the parties and those claiming under them, 
the fact must thereafter be conclusively held 
to be as thus affirmed. As, for instance, one 


33 Rudd v. Monarch, 32 S. W. Rep. 1083. 

39 Greer v. Mitchell, 42 W. Va. 494. 

40 Carnegie P. & Co. v. Hulbert, 70 Fed. Rep. 209. 
41 Carnegie P. & Co. v. Hulbert, 70 Fed. Rep. 209. 
42 United States v. Boyd, 8 App. D. C. 440. 

48 Briggs v. McDonald, 166 Mass. 37. 
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who accepts a benefit is thereby estopped to 
deny the existence or validity of that in re- 
turn for which it came to him.“ And one 
accepting the damage money for laying out 
a way over his land is precluded from ques- 
tioning the validity of the proceedings under 
which the way was layed out. And one 
who has received from a corporation a loan, 
and secured such loan by a mortgage, can- 
not in a suit to forclose such mortgage deny 
the power of the corporation to make the 
loan. And, likewise, the acceptance of 
what is given under an award estops the ac- 
ceptor to controvert its validity. To con- 
stitute this charaeter of an estoppel, there 
must be: (a) A representation or a con- 
cealment of material facts. (+) The repre- 
sentation must be made with knowledge of 
the facts. (c) The party to whom it is made 
must be ignoraut of the truth of the matter. 
(d) It must be made with the intention that 
the other party shall act upon it. (e) The 
other party must be induced to act upon it.* 
There can be no estoppel where there is no 
fraud, but there may be fraud although there 
was no preconceived design to mislead or de- 
ceive. It may consist in the denial of what 
has been previously affirmed.” 

It is well settled that one’s misrepresenta- 
tions estop him only when the circumstances 
of the case make some sort of a demand 
upon him for the truth. If one is asked 
about a thing by another who, as he reason- 
ably supposes, has no interest in it, or inten- 
tion of acting on the information, he is not 
estopped though he give a false answer and 
the person to whom it is given aets thereon.” 
And simply to refuse information will not 


44 Miller v. McManis, 57 III. 126; Helena v. Turner, 
86 Ark. 577; Bynum v. Miller, 86 N. Car. 559; Stone 
v. Gilman, 68 N. H. 1385; Hooker v. Hubbard, 112 
Mass. 239. 

4 Hartshorn v. Patroff, 89 Ill. 509; Chatterton v. 
Parratt, 46 Mich. 432. 

46 Pancoast v. Travelers’ Ins. Co., 79 Ind. 172; St. 
Joseph Fire, ete. Co. v. Hauck, 71 Mo. 465. 

47 Kellogg v. United States, 1 Ct. of Cl. 310. 

# Hosford v. Johnson, 74 Ind. 479; Karnes v. Win- 
gate, 94 Ind. 594; Watts v. Julian, 122 Ind. 124; First 
Nat. Bank v. Williams, 126 Ind. 423; Roberts v. Ab- 
bott, 127 Ind. 83; Holmes v. Crowell, 73 N. Car. 613; 
Barnard v. Campbell, 545 N. Y. 456; Copeland v. Cope- 
land, 28 Me. 525; Wooley v. Edson, 35 Vt. 214. 

49 Pitcher v. Dove, 99 Ind. 175; Quick v. Milligan, 
108 Ind. 419; Wisehart v. Hedrick, 118 Ind. 341]; 
Maxon v. Lane, 124 Ind. 592. 

50 Hambleton v. Central Ohio R. R., 44 Md. 551. 

5! Durant v. Pratt, 55 Vt. 270. 





necessarily work an estoppel where mislead- 
ing the questioner would,—as, declining to 
disclose, to a person inquiring for his own 
guidance, the nature of one’s title to prop- 
erty in possession.” Information imparted 
must, to work an estoppel, be to one having 
a right to it;® or, if to the community at 
large, be appropriated by one having some 
right. It is immaterial whether the misrep- 
resentation is by words,™ or by conduct, or 
by silence when duty requires the person to 
speak. The misrepresentation, to work an 
estoppel, must be distinct and unequivocal, 
not admitting of an interpretation by which 
its effect would be less.’ As, for instance, 
a mortgagor who makes no objection toa 
sale of the land on foreclosure, and states to 
the one who becomes the purchaser thereat 
that he has no claim upon the land, is 
estopped subsequently to claim that the 
mortgage was void because of usury.® 

And it has been held that one who mort- 
gages and conveys land, falsely representing 
that he is of age, and after coming of age stands 
by for several years, knowing that the land 
is being conveyed to subsequent purchasers, 
is estopped to disaffirm his conveyance.” 
And where an infant was in business as a 
merchant, and bought goods on credit from 
the plaintiffs, who did not know he was an 
infant, and before the goods were paid for 
mingled them with other goods so they 
could not be identified, and fraudulently 
conveyed the entire stock of goods to his 
father, it was held that after all the goods 
were sold under attachment it was proper 
for a court of equity to take charge of the 
fund realized at such sale, and apply it in 
payment of plaintiff’s demand against the in- 
fant. But where both parties meet upon 
equal terms and possess the same opportu- 
nities of knowledge, and there is neither a 
false statement nor a fraudulent conceal- 


52 Cunningham vy. Milner, 56 Ala. 522. 

53 Sullivan v. Park, 33 Me. 438. 

54 Kirkpatrick v. Brown, 59 Ga. 450; Sherrill v. 
Sherrill, 73 N. Car. 8. 

55 Williams v. Wells, 62 Lowa, 740; Osborn v. Elder, 
65 Ga. 360; Mayer v. Ramsey, 46 Tex. 371. 

56 Hogan v. Brooklyn, 52 N. Y. 282; Austin v. Lor- 
ing, 63 Mo. 19. 

57 Ware v. Cowles, 24 Ala. 446; Tainter v. Winter, 
53 Me. 348; Canning v. Harlan, 50 Mich. 320. 

58 Hoats v, Williams, 116 Ala. 372. 

59 Lacy v. Pixler, 120 Mo. 383. 

© Evans v. Morgan, 69 Miss. 328. 
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ment, there can be no equitable estoppel. 
Ordinarily, if a person is mistaken as to a 
fact, and states what he believes to be true, 
no estoppel will follow though an innocent 
party accepts and acts upon the erroneous 
utterance to his injury.’ The general rule 
seems to be that estoppel by representations 
cannot arise unless they were made with act- 
ual knowledge of the facts.” 

But an apparent exception to this rule 
seems to exist where representations are 
made without knowing whether they are 
true or false, the law seeming to hold the 
party to the same consequences as if pos- 
sessed of actual knowledge. Upon this 
question of knowledge the following instruc- 
tion was approved in a recent Missouri case: 
‘‘Although you may find from the evidence 
that defendant did not know that said repre- 
sentations were untrue, yet if you believe 
from the evidence that, pending the negotia- 
tions for the purchase of said land, and for 
the purpose of effecting the trade and induc- 
ing said agent to make it, defendant made 
said representations as of his own knowledge 
(and they were untrue), but did not know 
whether they were true or false, and knew 
or had reason to believe that said agent re- 
lied on said representations as true, and said 
agent did so rely on them, and was thereby 
deceived and induced to trade for or pur- 
chase said land, you will find for plaintiff.’’™ 

The principle at the basis of all estoppels 
in pais is that, whenever one of the innocent 
persons must suffer by the act of a third, he 
who has enabled such third person to occa- 
sion the loss must sustain it.® 

Cuas. W. McKinney. 

Evansville, Ind. 


61 Sims v. City of Frankfort, 79 Ind. 446. 

62 Thrall v. Lathrop, 30 Vt. 307; Turner v. Fer- 
guson, 58 Tex. 6; Colbert v. Daniel, 32 Ala. 314; 
Davis v. Davis, 26 Cal. 28; Holmes v. Crowell, 73 N. 
Car. 613; Wright v. Thomas, 26 Ohio St. 346. 

63 See Dougherty v. Yates, 35 S. W. Rep. 937. 

64 Caldwell v. Henry, 76 Mo. 254. 

65 Preston v. Witherspoon, 109 Ind. 457; Hirsch v. 
Norton, 115 Ind. 841; Manifold v. Jones, 117 Ind. 212. 








CONTRACT—EXECUTORY CONSIDERATION. 
MARTIN v. MELES. 
Supreme Judicial Court of Massachusetts, May 22, 1901. 


Defendants and eight other firms engaged in the 
manufacture of leather agreed to contribute a certain 
sum tu defray exprenses to be incurred by a commit- 





tee in defending certain suits growing out of letters 
patent for a system of tanning. Plaintiffs were ap- 
pointed the committee, and incurred obligations in 
conducting ‘he litigation. Held, that defendants’ 
promise to contribute was not vgid as without con- 
sideration, since either plaintiffs’ promise to conduct 
the litigation, or other subsequent acts, were sufii- 
cient to support the deferdants’ promise. 


HouMEs, C.J.: ‘This is an action to recover 
the contribution promised by the following paper, 
which was signed by the defendants and others: 
‘January 21, 1896. We, the undersigned manu- 
facturers of leather, promise to contribute the 
sum of five hundred ($500) dollars each, and such 
additional sums as a committee appointed by the 
Massachusetts Morocco Manufacturers Associa- 
tion may require; in no case shall the com- 
mittee demand from any manufacturer or firm 
a total of subscriptions to exceed the sum of two 
thousand(2,000) dollars, such sum to be employed 
for legal and other expenses,under the direction of 
the committee, in defending and protecting our 
interests against any demands or suits growing 
out of letters patent for chrome tanning, and in 
ease of suit against any of us, the committee shall 
take charge thereof and apply as much of the 
fund as may be needed to the expense of the 
same.”’ 

The plaintiffs are the committee referred to in the 
agreement, and subscribers to it. They were 
appointed and did some work before the date of 
the agreement, and then prepared, the agreement 
which was signed by nine members of the asso- 
ciation mentioned, and by the defendants who 
were not members. They went on with their 
work, undertook the defense of suits, and levied 
assessments which were paid, the defendants 
having paid $750. In November, 1896, the de- 
fendants’ firm was dissolved, and two members 
of it, Meles and Auerbach, ceased tanning 
leather. ‘he defendants notified the plaintiffs of 
the dissolution, and on June 23, 1897, upon de- 
mand for the rest of their subscription refused to 
pay the same. ‘The main questions insisted upon, 
raised by demurrer and by various exceptions, 
are whether the defendants’ promise is to be re- 
garded as entire and as supported by a sufficient 
consideration. 

It will be observed that this is not a subscrip- 
tion toacharity. Itis a business agreement for 
purposes in which the parties had a common in- 
terest, and in which the defendants still had an 
interest after going out of business, as they still 
were liable to be sued. It contemplates the un- 
dertaking of active and more or less arduous 
duties by the committee, and the making of ex- 
penditures and incurring of liabilities on the 
faith of it. ‘The committee by signing the agree- 
ment promised by implication not only to accept 
the subscribers’ money, but to perform those 
duties. It isa mistaken construction to say that 
their promise, or indeed their obligation, arose 
only as the promise of the subscribers was per- 
formed by payments of money. 
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If, then, the committee’s promise should be re- 
garded as the consideration, as in Institute v. 
French, 16 Gray, 196, 201 (see Institute v. Has- 
kell, 71 Me. 487), its sufficiency hardly would be 
open to the objeetion which has been urged 
against the doctrine of that case, that the promise 
of trustee to apply the funds received for a mere 
benevolence to the purposes of the trust imposes 
no new burden upon them. Johnson v. Univer- 
sity, 41 Ohio St. 527, 531. See Presbyterian 
Church v. Cooper, 112 N. Y. 517,20 N. E. Rep. 352. 
Neither would it raise the question whether the 
promise to receive a gift was a consideration for 
a promise to make one. The most serious doubt 
is whether the promise of the committee purports 
to be the consideration for the subscriptions by a 
true interpretation of the contract. 

In the later Massachussetts cases more weight 
has been laid on the incurring of other liabilities 
and making expenditures on the faith of the de- 
fendant’s promise than on the counter-promise 
of the plaintiff. Cottage St. Church v. Kendall, 
121 Mass. 528, 23 Am. Rep. 286; Sherwin v. 
Fletcher, 168 Mass. 413,47 N. E. Rep. 197. Of 
course the mere fact that a promisee relies upona 
promise made without other consideration does 
not impart validity to what before was void. 
Bragg v. Danielson, 141 Mass. 195, 196, 4 N. E. 
Rep. 622. There must be some ground for saying 
that the acts done in reliance upon the promise 
were contemplated by the form of the transaction 
either impliedly or in terms as the conventional 
inducement, motive and equivalent for the prom- 
ise. But courts have gone very great lengths in 
discovering the implication of such an equiva- 
lence, sometimes perhaps even having found it in 
matters which would seem to be no more than 
conditions or natural consequences of the prom- 
ise. There is the strongest reason for interpret- 
ing a business agreement in the sense which will 
give it a legal support, and such agreements 
have been so interpreted. Sherwin vy. Fletcher, 
ubi supra. 

What we have said justifies, in our opinion, the 
finding of a consideration either in the promise 
or in the subsequent acts of the committee, and it 
may be questioned whether a nicer interpretation 
of the contract for the purpose of deciding which 
of the two was the true one is necessary. It is 
true that it is urged that the acts of the committee 
would have been done whether the defendants 
had promised or not, and therefore lose their 
competence as consideration because they cannot 
be said to have been done in reliance upon the 
promise. But that is a speculation upon which 
courts do not enter. When an act has been done, 
to the knowledge of another party, which pur- 
ports expressly to invite certain conduct on his 
part, and that conduct on his part follows, it is 
only under exceptional and peculiar circum- 
stances that it will be inquired how far the act in 
truth was motive for the conduct, whether in 
case of consideration.—Williams v. Carwardine 
4 Barn. & Adol. 621 (see Institute v. Haskell, 71 





Me. 487),—or of fraud. Windram v. French, 151 
Mass. 547, 553, 24 N. E. Rep. 914, 8 L. R. A. 750. 
In Cottage St. Church v. Kendall, 121 Mass. 528, 
the form of the finding in terms excluded subse- 
quent acts as consideration, and therefore it did 
not appear whetber the facts were such that re- 
liance upon the promise would be presumed. In 
Academy v. Gilbert, 2 Pick. 579, 13 Am. Dec. 457, 
the point was that merely signing a subscription 
paper without more did not invite expenditure 
on the faith of it. See Academy v. Cowls, 6 Pick. 
427, 438. 17 Am. Dec. 387; Ives v. Sterling, 6 
Metce. 310, 316. In this case the paper indisput- 
ably invited the committee to proceed. 

A more serious difficulty if the acts are the con- 
sideration is that it seems to lead to the dilemma 
that either all acts to be done by the committee 
must be accomplished before the consideration is 
furnished, or else that the defendant’s promise is 
to be taken distributively and divided up into 
distinct promises to pay successive sums as suc- 
cessive steps of the committee may make further 
payments necessary and may furnish considera- 
tion for requiring them. The last view is arti- 
ficial and may be laid on one side. In the most 
noticeable cases where a man has been held en- 
titled to stop before he has finished his payments, 
the ground has not been the divisibility of his 
undertaking but the absence of consideration, 
which required the court to leave things where it 
found them. Jn re Hudson, 54 Law J. Ch. 811: 
Presbyterian Church v. Cooper, 112 N. Y. 517, 20 
N. E. Rep. 352. As against the former view if 
necessary, we should assume that the first sub- 
stantial act done by the committee was all that 
was required in the way of acts to found the de- 
fendants’ obligation. See Academy v. Cowls, 6 
Pick. 427. 438, 17 Am. Dec. 387. But if that were 
true, it would follow that as to the future conduct 
of the committee their promise not their perform- 
ance was the consideration, and when we have 
got as far as that. it may be doubted whether it 
is not simpler and more reasonable to set the de- 
fendants’ promise against the plaintiffs’ promise 
alone. We are inclined to this view, but do not 
deem a more definite decision necessary, as we 
are clearly of opinion that, one way or the other, 
the defendants must pay. 


Nore.—Ezecutory Consideration of Contracts.— 
Itis arule of law well settled by authority that mu- 
tual and concurrent promises afford sufficient legal 
consideration forthe support of each other. Boies 
v. Vincent, 24 Iowa, 387; Morrill v. Colebour, 82 Ili. 
618; Grimley v. Davidson, 133 Ill. 116; Nunnally v. 
White, 60 Ky. 584; Amesv. Taylor, 149 Me. 381. Thus 
where several persons are interested in a purchase, 
and liable for the purchase money, a promise, on the 
part of one, to pay the money yet due, is a sufficient 
consideration to support an engagement on the part 
of the others to abandon and give up all their inter- 
est in the property purchased. Morrill v. Colehour, 

2 111.618. But the promise must be one which the 
party is not already bound todo. Thus a promise by 
an executor to look among the papers of deceased for 
one belonging to plaintiff, and to surrender it t6 her, 
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is not sufficient consideration for a contract. Sul- 
livan v. Sullivan, 99 Cal. 187.~The following cases 
will show the distinction to be observed in this con- 
nection. An agreement by an officer net to move 
property seized by him on execution and intrusting 
it to the custody of another is a sufficient considera- 
tion for an agreement by the latter to keep the prop- 
erty safely, and have it forthcoming at the sale on 
execution. Ames v. Taylor, 49 Me. 381. A owning a 
majority of the stock of a eorporation, contracted 
with B, an employee, that the latter should have the 
earnings on 300 shares of stock after a certain date, 
but the shares were not tobe transferred until A 
could part with them and still retain control of the 
corporation. Held, thatthe contract imported a valid 
consideration in B’s implied agreement to render 
future services. Price v. Minot, 107 Mass. 49. A 
promise to contribute to the expense of an enterprise 
is a sufficient consideration for a promise to share in 
the proceeds. Britenstool v. Michaels,56 N. W. Rep. 
607. A judgment debtor’s agreement to grind corn 
at a fair price in payment of the judgment, is a sufli- 
cient consideration for the creditor’s agreement to 
deliver him sufficient corn forthat purpose. Oldham 
v. Kerchner, 79 N. Car. 106. 

Of course it is necessary that there should be mu- 
tuality of promises. A promise is never a good con- 
sideration for a promise unless there isan absolute 
mutuality of engagement, so that each party has the 
right at once to hold the other toa positive agree- 
ment. Bailey v. Austian, 19 Minn. 535; Tewkebury 
v. O’Connell, 21 Cal. 60; Henry County v. Drainage 
Co,, 52 Ll. 454, State v. Holcomb, 46 Neb. 612. Thus 
where an agreement is made by asingle individual 
for the donation of money to a religious institution 
without any undertaking on the part of the donee to 
make any return therefor, the agreement by the in- 
stitution to receive and invest the money, and apply 
the interest to the payment of expenses, does not fur- 
nish a suflicient consideration to support the agree- 
ment. 2 Denio (N. Y.), 403. But, although that is 
the case where the subscription is individual, yet the 
court further held that where several persons sub- 
scribe to raise money for an object in which all feel 
an interest, e. g., tosupport a religious or literary 
institution, the mntual promises of the several sub- 
scribers form a valid consideration for the promise of 
each. Nelson, C. J., said: “The substance of the 
contract between the parties, leaving out the particu- 
lars, is this: The defendant agrees to pay the plaint- 
iff forthe benetit of the institution they represent, 
38,000, in four annual payments, provided they will 
procure subscriptions and contributions which, with 
his, shall amount to $50,000 before a given time; and 
shall afterwards invest the same as specified. The 
plaintiffs consent and perform the conditions. It 
seems to me that the labor and expenses of procuring 
the subscriptions and investing the fund, constitute 
damage and loss tothe plaintiffs, which bring the 
cases within the very definition of a good considera- 
tion for the promise.” (See sec. 346, vol. 11, Cent. L. 
J.) 

A conditional promise is a sufficient consideration 
for an act, though the condition calling for perform- 
ance is not satisfied. Gutlon v. Marcus, 165 Mass. 
335; Patton v. Mills, 21 Kan. 163; Lenz v. Brown, 41 
Wis. 172. Thus the agreement of one of several 


plaintiffs to assign to one of several defendants the 
securities and claims on which an action is brought 
is sufficient consideration to sustain said defendant’s 
promise to pay acertain sum, if defendants prevail 





in said action. Gray v. Bowen, 23N. Y. Sup. Ct.° 
Rep. 67. 

Sometimes. as in the principal case, it may be diffi- 
cult to determine whether there were any valid mu- 
tual promises. In that case a consideration may be 
found for the promise of one party in the subsequent 
performance on the part ofthe other. Thus, subse- 
quent performance of services and expenditure of 
money, in prosecution of the employment to procure 
for a person a purchaser for his land, is a sufficient 
consideration for a previous promise by the owner to 
make the person so employed a compensation if the 
owner himself sold the land. Goward v. Waters, 98 
Mass. 596. So also that large class of agreements 
where a father promises to deed land toa sonif he 
returns or a parol agreement between father and son 
that, on condition that the son will enter on certain 
land and improve it, the father will deed him the 
same, are sustained by suflicient consideration, where 
the son acts upon the promise and enters upon and 
improves the land. Lobdell v. Lobdell, 38 How. Pr. 
(N. Y¥.) 847; Rumbolds v. Parr, 51 Mo. 592. So also 
where two parties had, and believed they had, a 
similar interest in the settlement of a question, and 
one promised the other to sbare equally in the 
expenses if he would commence and carry through 
the suitin hisown name, and the promisee, on the 
faith of such promise, did commence and carry 
through the suit, it was held that the promise was 
founded on a sufficient consideration. Dorwin v. 
Smith, 35 Vt. 69. 

A fortiori, if the performance of one promisee not 
founded on his mutual promise will furnish sufficient 
consideration for the promise, the performance by 
one of several mutual promisors, asin the principal 
case, will bind the others. Thus inthe case of Ster- 
ling Wrench Co. v. Amstutz, 53 Ohio St. 484, 34 N. E. 
Rep. 794, solvent stockholders of an embarrassed 
company having agreed to contribute toa fund to 
pay off the company’s debts, one of them agreed that, 
as partof his contribution, he would cancel a note 
held by him against the corporation and a part or all 
of the other contributing shareholders, for a corpo- 
rate debt. The other contributors performed the 
agreement on their part. Held, that they and the 
corporation could plead the contract in bar of an ac- 
tion on such note. In Nunnally v. White, 60 Ky. 584, 
one left property to his children, and, at the death of 
any of them without issue, the share of that one was to 
be divided among the rest. In consideration of love 
and affection, a contract was signed by which the inter- 
ests of all the others under this clause were agreed to 
be released so far as regarded the shares of two of the 
devisees. Held, that the execution of this contract 
by one of the covenantors, by filing a disclaimer, 
would suflice to bind the rest, even conceding that 
they would not be otherwise bound. So also in Mc- 
Candless vy. Allegheny Bessemer Steel Co., 152 Pa. St. 
139, 25 Atl. Rep. 579, a contract by persons whose 
property was threatened by a mob to reimburse the 
sheriff for money expended for the wages and sus- 
tenance of special deputies to be employed by him to 
guard the property, which contract was carried out 
in good faith by the sheriff, is not void for want of 
consideration. It must be borne in mind in consid- 
ering this last case that the agreement with the 
sheriff was not merely to pay him forthe perform- 
ance of duties devolving upon him by virtue of his 
oftice, for in such case, as we have already seen, the 
agreement would have no consideration. But the 
rule is otherwise as to matters not within the scope 
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of the officer’s public duties, as, for instance, the em- 
ployment of special deputies. 








JETSAM AND FLOTSAM. 
ARIZONA’S NEW CORPORATION LAW. 


The last session of the Arizona legislature passed 
a general incorporation law which has drawn the at- 
tention of incorporators from the several eastern 
states, and is promising to make Arizonaa formid- 
able rival of West Virginia, Delaware, Maryland and 
South Dakota, which states have heretofore had a 
monopoly on business in this line. All the good 
features of the corporation laws of these states are 
included in the new law, as well as numerous other 
advantages tothe incorporator. Private property is 
exempted from corporate debt, no annual or other 
reports are required, there is no annual or other tax 
upon the corporation, none of the incorporators need 
appear or be residents of the territory, and the 
amount of the capital stock does not increase the cost 
of incorporating. It is only necessary that the corpo- 
ration appoint a resident of Arizona as its agent. 
Over three. thousand companies have been incorpo- 
rated under Arizona’s favorable laws, the bulk of 
which are eastern companies and California and 
Texas Oil companies. 

THE *“‘ALTRUISTIC’’ NEGLIGENCE CASE LAWYER. 

The ‘‘ambulance-chaser” has often been condemned, 
and deservedly so. Itis the daily experience that as 
soon as an accident occurs, a half dozen or more so- 
called lawyers appear and offer their services at any 
price to the suffering person or to his heirs. But the 
lawyer who is an “ambulance chaser,” but who 
devotes his main practice toa recovery for suffered 
injuries, at the hands of corporations, finds favor in 
the eyes of Justice Woodward of the Brooklyn appel- 
late division, judging by a deliberate address, de- 
voted tothis subject by him, under the title “The 
Ethics of the Law of Negligence.” 

He insists that there are few higher duties than 
those of the attorney who appears in the courts in the 
advocacy of a cause involving negligence. ‘His 
labors” (says the justice) ‘tare at once egoistic and 
altruistic; he is seeking the amelioration of the pain 
and suffering of his client, and of those depending 
upon him for their support and maintenance, at the 
same time, that he is building a barrier against future 
pain and suffering on the part of those who must fall 
victims tothe carelessness of those intrusted with 
duties tothe public, unless they are held to a rigid 
accountability for their aggressions upon individ- 
uals.”” 

Our modern industrial development, with its net- 
work of machinery in all directions, has gradually 
tilled the courts, and the reports witb a class of negli- 
gence cases, which will soon crowd out all other ordi- 
nary litigation. Te accident case lawyer has become 
a distinct class, like the patent or admiralty lawyer. 
Justice Woodward takes a most hopeful view of the 
gradual settlement of the rules established for the 
adjustment of these inevitable controversies. He 
believes that the public service of great corporations 
has been vastly improved, and the safety of persons 
been promoted, by force of the energy and skill, with 
which the many accident cases have been presented 
to the courts. He deplores that in these actions, as 
in other branches of the law, there will be found 
“lapses” onthe part of practitioners from the high 
ideals: of ethics, but he also believes that the law, 
both in its principles and in its administration, isin 





harmony with the principles of ethics, and has for its 
object the lessening of pain, and the increase of pleas- 
ure, both for individuals and society. 

Thus a new place has been found for the accident 
lawyer, whose labors are at once “egoistie and al- 
truistic,” avenging, through the instrumentality of 
the law, the killing and maiming of the individual— 
an ethical crime against society.— National Reporter. 


LAWYERS’ FEES. 


William O. Inglis, in Munsey’s Magazine, writes 
interestingly about the feesof lawyers. ‘The highest 
fee,” says Mr. Inglis, “ever received by a lawyer is 
credited to William G. Moore, of Chicago. A few 
years ago Mr. Moore was recognized by his profes- 
sional brethren as a brilliant man with a good prac- 
tice, who was yetto distinguish himself. He con- 
ceived the plan, which he perfected after much study, 
for bringing all the American tin plate manufacturing 
concerns into one corporation. With infinite patience 
and labor, with courage and audacity that no obstacle 
could balk, he succeeded in organizing the American 
Tin Plate Company. He fee was said to be five mil- 
lion dollars, and the report of the Industrial Commis- 
sion at Washington appears to verify this. Ofcourse, 
a great part of the lawyer’s reward wasin the form 
of stock of the new company. About a year ago, 
Andrew Carnegie was at odds with his chief associate, 
Henry C. Frick, and the latter began a suit in which 
all the chief stockholders of the Carnegie companies 
became parties. A disastrous legal fight was threat- 
ening, one that would do infinite harm tothe great 
steel business. After the rival interests had spent 
two bundred and tifty thousand dollars in legal fees, 
James B. Dill, a New York lawyer, succeeded in 
showing these men that they were at odds over a 
matter often million dollars, and that they would 
lose a great deal more than thatin keeping up the 
fight. He pointed out a plan of reorganization and 
consolidation that would yield a profit of a hundred 
millions. Mr. Dill’s advice was followed with com: 
plete success. Mr. Dill received a check for one mil- 
lion dollars as his fee. That is enormous, but if a 
lawyer helped any man to make a profit of a thousand 
dollars, the gainer would hardly think ten thousand 
dollars an exorbitant fee for the advice. 

“James C. Carter, that rugged, forceful man who 
appears in the United States Supreme Court at Wash- 
ington more often than any other New York advocate, 
derives an income of a hundred thousand dollars a 
year from his law practice. His retainer is never 
under five thousand dollars, and he receives at least 
five hundred dollars for each day or part of aday that 
he spendsin court. Joseph H. Choate, now our ambas- 
sador to Great Britain, had a similar scale of fees 
while practicing law in New York. Messrs. Crom- 
well & Sullivan recently received two hundred 
thousand dollars for their services tothe Northern 
Pacific Railroad. Edward Lauterbach’s fee for re- 
organizing the Third Avenue Railroad Company was 
two hundred thousand dollars, but the company was 
in the hands of a receiver before the lawyer could 
collect. For clearing up all the difficulties that beset 
the probate of the recent Vanderbilt will, Senator 
Chauncey M. Depew was paid a hundred thousand 
dollars. Lawyer Levy Mayer sold the Ogden Gas 
Company to the Chicago Gas Trust, and thereby 
earned a fee of half a million. Messrs. Moran, Kraus 
& Mayer spent three years in whisky trust litigation 
and in the formation of the American Spirits Asso: 
ciation. They were paid two’ hundred and fifty 
thousand dollars. 
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‘*Perphaps the most remarkable fee on record was 
the quarter of a million dollars paid to the late Wil- 
liam M. Evarts, a few years ago, for saying ‘yes.’ 
The question submitted to him was whether a great 
corporation had the legal right to exist. The late 
Benjamin Harrison received two hundred and fifty 
thousand dollars for acting as counsel for Venezuela 
in the arbitration proceedings at Paris concerning 
the boundary dispute with British Guiana. John E. 
Parsons received the same amount for reorganizing 
the sugar trust under the laws of New Jersey. 
Thomas B. Reed, formerly speaker of the house of 
representatives, is guaranteed an annual income of 
fifty thousand dollars by the law firm of Simpson, 
Thatcher & Barnum, of New York, and he probably 
earns twice that amount. 

“In another branch of the profession, Messrs. 
Weeks, Battle & Marshall are said to have received 
fifty thousand dollars for the defense of Roland 
Molineaux. Austin G. Fox and Daniel Rollins re- 
ceived fifty thousand dollars for their services as 
special deputies to the attorney-general of the state 
of New York, in connection with certain prosecutions 
which grew out of tae Lexow investigation in New 
York. 

““A comparison of these fees will show that the 
great financial rewards in the law business are those 
which go to legal advisers for the exercise of the cre- 
ative taculty, rather than to the advocates who plead 
atthe bar. In the struggle to obtain practice, even 
the firms whose names are widely known do not dis- 
dain methods that would make a layman stare. Sons 
of presidents of trust companies are eagerly wel- 
comed as partnersin lawfirms. They bring business. 
There are great firms in the Wall street district that 
have social attaches. They bring business. Not in- 
frequently it happens that mediocre lawyers are 
taken into firms, not for their own ability—which 
might perhaps be worth a thousand dollars a year— 
but for the social influence of their wives, which 
brings practice worth fifty times that amount into 
the hands of their husband’s associates. 

“There is another side, that of the men who do not 
reaeh the high places, for it is only the giants that re- 
ceive these enormous fees. Like most other cities 
New York is overcrowded with lawyers, and, lest the 
young man contemplating the law as a profession be 
too optimistic, it should be said that more than half 
the lawyers of New York have a hand-to-mouth 
struggle for existence. Notwithstanding the enor- 
mous incomes of the leaders of the bar, the average 
net earnings of the lawyers of New York are said to 
be less than a thousand dollars a year.” 


JUSTICES WITH A BIAS. 


Of course, what astronomers call “the personal 
equation” must enter into the decisions of every 
judge, although, no doubt, he is the greatest who can 
reduce itto a minimum. We have long been proud 
of the impartiality of our English bench, and our 
judges inthe high court are aware that the human 
element must enter into all administration of justice. 
They have therefore hesitated to upset the decisions 
of justices unless areal probability of bias has been 
shown. As Blackburn, J., stated the law in Reg. v. 
Rand, L. R. 1Q. B. 280: ‘*Wherever there is a real 


likelihood that the judge would from kindred or any 
other cause have a bias in favor of one of the parties 
it would be very wrong of him to act,” butif the 
circumstances only give rise to a suspicion of favor 
the court will not interfere. 





The question of pecuniary interest is somewhat 
different from that of bias. It is based upon the prin- 
ciple that no man should be a judgein his own cause, 
and it isclear law that direct pecuniary interest, 
however small, in the subject of the inquiry will dis- 
qualify a person from acting as a judge in the matter, 
unless, of course, he has been relieved by statute 
from the disqualification. ; 

It must be remembered, however, that notwith- 
standing relief by statute or that the pecuniary inter- 
est is merely indirect, yet any substantial interest in 
the result of the hearing, such asto make it likely 
that the justice will have a bias, will disqualify him 
from acting. That is a fundamental prposition 
which has been laid down and acted upon for many 
years by the courts. Unlike many legal doctrines it 
is clear and simple, and its application to particular 
cases is generally by no means difficult tofan un- 
prejudiced outsider. Ofcourse, each case must de; 
pend on its own facts; but the difficulty usually arises 
in the mind of the person interested rather than in 
any complexity of the law. Of course the defeated 
party can hardly fail to take a prejudiced view, and 
he often sees favor and bias where neither exists. On 
the other hand, the justice who has a real bias 
equally fails to recognize that he is doing anything 
wrong in adjudicating on the question, while in some 
meu the mere likelihood of bias produces the effect of 
making them endeavor more anxiously to hold the 
balance straight. 

From the cases it is almost impossible to lay down 
any narrower propositions than those broad ones 
above quoted, and the case law serves merely the 
purpose of illustrating these principles. We may re- 
fertoafew by way of example. In Reg. v. Hain, 
12 T. L. R. 823, it appeared that three justices on the 
licensing committees had been directors and share- 
holders in a company having for its object the estab- 
lishment of a boarding house or hotel. The manag- 
eress had applied for a license and it appeared that 
she did so in pursuance of a resolution passed ata 
meeting of the company at which these justices as 
directors had been present. The justices when 
appointed on the confirming committee had resigned 
their seats as directors and sold their shares, so that 
they had ceased to have any pecuniary interest, 
although some of their relatives, however, still had 
shares. A divisional court, consisting of Russell, L. 
C. J., and Wright, J., held that it was clear that these 
justices had resigned their seats on the board of 
directors for the express purpose of being free to 
support, as justices, the application for the license, 
therefore it could not be said that the granting of the 
license was an unbiased judicial decision. Russell, 
L. C. J., added that it was perfectly possible that they 
had acted in what they honestly thought would be 
for the best interests of the neighborhood. 

That case was one of indirect pecuniary interest. In 
Reg. v. Fraser, 57 J. P. 500, we have an illustration of 
bias arising from quite a different cause. ln that 
case the justice was a member of a temperance 
society, which society was opposing the renewal of a 
license. The justice was present at the meeting of 
the society at which some allusion was made to the 
opposition, but he had left before the resolution to 
oppose was brought on. He was, however, held to 
be disqualified.—Justice of the Peace. 


SOME IOWA FIGURES. 


Iowa statisticians bave recently been very busy 
computing the proportion of lawyers to laymen, and 
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the latest enumeration ef attorneys shows the follow- 
ing comparison: 
People 

Popu- Law- per 

lation. yers. Lawyer. 
Sioux City, ° bth - $88,111 121 273 
Des Moines, ° « « e« 62,139 178 899 
Keokuk, ° ° ° - 14,073 32857 
Cedar Rapids, ° ° . 25,656 71 361 
Council Bluffs, . - 25,802 67 384 
Muscatine, . ‘ - - 14,073 32 440 
Davenport, e ° » «+ 985,254 78 462 
Fort Dodge, . ° - 12,162 26 486467 
Ottumwa, ° e ‘ - 18,197 36 502 
Burlington, ° ° - 23,201 40 =564 
Dubuque, ° ° ° - 36,295 63 576 
Clinton, ° ° ° 22,698 38 =: 597 








CORRESPONDENCE. 


To the Editor of the Central Law Journal: 

In your issue of the 30th ult. some comment is 
made upon the tendency of recent decisions to re- 
strict the privilege of newspaper publication con- 
cerning pending cases. In that connection I call 
your attention tothe case of Morse v. Montana Ore 
Purchasing Company, decided by the United States 
District Judge Hiram Knowles on December 10, 1900, 
and reported in 105 Fed. Rep. at p. 337 et seg., where 
a new trial of acase involving many hundred thou- 
sand dollars was granted because of the publication of 
certain articles in a local newspaper during the trial 
of said cause. From an examination of the opinion 
in this case it will be seen that Judge Knowles takes 
the broad view that such publication constitutes good 
ground for anew trial, irrespective of whether the 
same actually influenced the jury sitting in the cause, 
provided it had that tendency. This is undoubtedly 
in line with the great weight of modern authority on 
the subject. ° 


Helena, Mont. C. A. SPAULDING. 








HUMORS OF THE LAW. 


Magistrate—The charge is interfering with an 
officer. Roundsman McCarthy, you will please state 
exactly what the defendant did. 

Roundsman MeCarty—Oi wor passing his fruit 
sthand, yer anner, an’ Oi shwoiped a banana, when 
th’ dago troid t’ tek it from me, yer anner.”’ 


“The fact is,”? explained the police official, ‘‘I have 
made a mistake, and the reporters are asking al) sorts 
of embarrassing questions. What oughtI to do?” 

The lawyer looked at him in astonishment. 

“How long have you been in politics?” he asked. 
“Don’t you know nothing at all about the game? 
Why, the only thing for you todois to geton your 
dignity and haughtily decline to talk for publication.” 


A man who had been convicted of stealing a small 
amount was brought into court for sentence. He 
looked very sad and hopeless and the Court was much 
moved by his contrite appearance. 

**Have you ever been sentenced to imprisonment?” 
the judge asked. 

“Never! Never!’? exclaimed the prisoner, bursting 
into tears. 

“Don’t cry, don’t cry,” said the judge, consolingly; 
“you are going to be now.” 





A New York lawyer tried jumping from a railroad 
train running at the rate of fifty miles an hour. 
Strange to say, he didn’t move for a new trial. 


One of Mr. Fred. W. Lehmann’s cases having been 
decided by Division No. 1 of the Missouri Supreme 
Court, which consists of four judges, was transferred 
to the court en banc for lack of unanimity in the de- 
cision. When the distinguished St. Louis attorney 
arose to argue the case en banc he prefaced his re- 
marks by saying that he did not controvert the fact 
that the decision rendered in Division No. 1 was 
wholly impartial, ‘‘because,’? he said, ‘‘there were 
just two judges on each side of the case, and Solomon 
himself could not have decided justice more equally 
between the parties litigant, or rendered a more im- 
partial decision.” 


Lord Russell of Kilowen (when Sir Charles Russell) 
was once examining a witness. The question was 
about the size of certain hoof prints left by a horse 
in sandy soil. 

‘“*How large werethe prints?’? asked the counsel. 
‘Were they as large as my hand?’ holding up his 
hand for the witness to see. 

“Oh, no,”’ said the witness, honestly, *‘it was just 
an ordinary hoof.” 

Then Sir Charles had to suspend the examination 
while everybody laughed. 


“Gruggs walks asif he owned the whole blamed 


town.” 
“Yes; and he ain’t even a police commissioner.” 








BOOKS RECEIVED. 


La Tradition Romaine Sur La Succession Des Formes 
Du Testament Devant L’Histoire Comparative. 
Par Edouard Lambert, Professeur D’Histoire Du 
Droit, Charge De Lenseignement Du Droit Civil, 
Compare a L’Universite De Lyon. Paris V. 
Girard & E. Briere, Libraires-Editeurs. 16 Rue 
Soufflot, 16. 1901. 


The American State Reports, Containing the Cases 
of General Value and Authority, Subsequent to 
those Contained in the ‘‘American Decisions” 
and the “American Reports,’? Decided in the 
Courts of Last Resort of the Several States. Se- 
lected, Reported, and Annotated. By A. C. 
Freeman, and the Associate Editors of the 
‘“‘American Decisions.”” Vol. LXXIX. San Fran- 
cisco: Bancroft-Whitney Company, Law Pub- 
lishers and Law Booksellers, 1901. Sheep. Price, 
$4.00. Review will follow. 











WEEKLY DIGEST. 


01 ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Kesort, and of 
the Supreme, Circuit and District Courts of the 
United States, except those that are Published 
in Fall or Commented apon in our Notes of Im- 
portant Decisions and except those Opinions in 
whieh no Important Legal Principles are Dis- 
cussed of Interest tothe Profession at Large. 
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1. ADMIRALTY—Liability of Charterer or Owner for 
Collision.—Liability for damage caused by negligence 
of the officers and crew of a vessel, who are appointed 
and paid by charterers, is not,as between the char- 
terers and the owners, imposed upon the owners by a 
clause ofthe charter party requiring the owners to 
‘‘pay for the insurance on the _ vessel.”—THE 
BARNSTABLE, U.S. S. C., 21 Sup. Ct. Rep. 684. 


2. APPEAL—Decision Not Final—Order for Remand- 
ing of Case to State Court.—A decision ofthe circuit 
court of appeals reversing a decree of the circuit court 
which denied a motion to remand a case tothe state 
court, and ordering the circuit to remand the case, is 
not appealable tothe Supreme Court ofthe United 
States under the act of Congress of March 3, 1891, ch. 
517, a8 such a decision is not a final judgment.—GER- 
MAN NATIONAL BANK V. A. J. SPECKERT, U.S. 8. C., 21 
Sup. Ct. Rep. 688. 

3. APPEAL—Venue—Change.—Where a judge, in va- 
cation, of his own motion ordered a cause transferred 
to another county, the court to which the venue was 
changed having jurisdiction of the subject-matter, 
plaintiff waived any objection to the change by vol- 
untarily appearing and proceeding with the trial.— 
CHENEY Vv. CRANDELL, Colo., 65 Pac. Rep. 56. 


4. ASSIGNMENT FOR BENEFIT OF CREDITORS — Liabil- 
ity of Assignee — Stock in Insolvent Bank.—Under 
Rev. St. U. S.§ 5151, making the stockholders of na- 
tional banks individually responsible for the debts of 
the bank, tothe extent of their stock, an assignee for 
the benefit of creditors of a stockholder is bound to 
pay the assessment levied by the receiver of the bank 
after its insolvency, though it is levied after the as- 
sigment.—GRAHAM V. PLATT, Colo., 65 Pac. Rep. 30. 


5. ASSIGNMENTS FOR BENEFIT OF CREDITORS — Omis- 
sions in Deed—Misstatements.— Where defendants ex- 
aggerated and willfully misstated the value of their 
property, but there was no evidence that in the execu- 
tion of the assignment for creditors in question there 
was any fraud on account of these misstatements, nor 
anything in the conduct of the defendants to show 
fraud, there was no error in refusing to submit the 
question of fraud to the jury.—FRIEDENWALD Co. Vv. 
SPARGER, N. Car., 39S. E. Rep. 64. 


6. BILLS AND NOTES—Payment—Pledge.—A pledgee 
of a negotiable promissory note, who has received the 
proceeds of a collateral note and applied the same 
upon the debt secured by such collateral note, in 
ignorance of the fact that the sum so received and ap- 
plied was the proceeds of such note, and has not al- 
tered his position by reason of such ignorance, can- 
not thereafter enforce the payment of such collateral 
note.—SECOND NAT. BANK OF WINONA, MINN., V. 
SPOTTSWOOD, N. Dak., 86 N. W. Rep. 359. 


7. BOUNDARIES — Survey of Lands — Division of 
Quarter Section.—Where plaintiff owns the east half 
of a quarter section, and the defendants own the west 
half, the division line between their lands is equidis- 
tant from the east and west boundary lines of the 
quarter section, though such quarter section be frac- 
tional by reason of the north boundary line thereof 





being the meander line ofa stream or lake,so that 
there is more land in the east half than there is in the 
weat half.—EDINGER Vv. WOODKE, Mich., 8 N. W. Rep. 
897. 

8. CHATTEL MORTGAGES — Breach—Fraud—Maturity 
of Debt.—Where plaintiff induced defendant to ex- 
ecute a mortgage by promises to extend time for the 
payment of indebtedness, and to furnish him further 
goods and extend him further credit, plaintiff at the 
time intending not to keep any of such promises, but 
to immediately enforce such mortgage, there wasa 
fraudulent misrepresentation of an existing fact, 
which would avoid the mortgage.—CROWLEY V. LANG- 
DON, Mich., 86 N. W. Rep. 391. 


9. CHATTEL MORTGAGES — Injunction Restraining 
Foreclosure.—Under Code, § 4283, providing that the 
right of a chattel mortgagee to foreclose may be con- 
tested by any one interested, and the proceeding 
transferred to the district court, for which purpose an 
injunction msy issue, a chattel mortgagee claiming a 
prior lien is not entitled to an injunction to restrain 
the foreclosure of another chattel mortgage, as an 
adequate remedy at law, by replevin or garnishment, 
existed against the second mortgagee, such mort- 
gagee being solvent.—MCCORMICK HARVESTING MACH. 
Co. v. DE La MATER, Iowa, 86 N. W. Rep. 365. 


10. CHATTEL MORTGAGES — Private Sale—Validity.— 
Section 4520, Rev. St-., provides, inter alia, that there 
shall be but one action for the recovery of any debt 
secured by mortgage upon personal property, while 
section 3390, Rev. St., provides that a chattel mortgage 
may be foreclosed by notice and sale as in subsequent 
sections provided, or by an action in the district 
court. The Revised Statutes thus provide two 
methods or proceedings for the foreclosure of a chat- 
te) mortgage, and those methods are exclusive.—REIN 
v. CALLAWAY, Idaho, 65 Pac. Rep. 63. 


11. CONSTITUTIONAL Law — Title of Act—Trading 
Stamps.—The title of Act No. 35 of 1900 is both inade- 
quate and misleading, and fails to express the object 
of any provision inthe act which is susceptible of in- 
dependent enforcement. The act, therefore, contra- 
venes article 31 ofthe constitution, and is void.—STATE 
v. WALKER, La., 29 South. Rep. 973. 

12. ConTRacTs—Contract Partly Performed—Waiver 
of Further Performance.—An action of covenant on a 
contract to recover the price of articles delivered un- 
der it may be brought, although there has not been 
full performance, where that which has been deliv- 
ered has been accepted in part performance, and 
further performance has been waived.—DISTRICT OF 
COLUMBIA V. CAMDEN IRON WORKS, U.S. 5S. C., 21 Sup. 
Ct. Rep. 680. 

13. CONTRACT—Written—larol Evidence.—Held, that 
a prior or contemporaneous oral agreement, made by 
a mortgagee or his agent, that upon payment of two 
notes the mortgage would be released, is not admis- 
sible inevidence whenthe mortgage provided abso- 
lutely that it should be security for four notes.— First 
NAT. BANK OF LANGDON V. PRIOR, N. Dak., 86 N. W. 
Rep. 362. 

14. CONTRIBUTORY NEGLIGENCE—Railroad Injury.— 
Where plaintiff’s intestate seated himself on the end 
of arailroad tie while acting as flagman, and, while 
asleep thereon, was struck by defendant’s engine, the 
whistle of which had been sounded and the bell rung 
when the engineer discovered the deceased, and the 
brakes applied when it was seen the deceased did not 
move out of danger, a nonsuit was properly granted, 
as deceased was guilty of contributory negligence.— 
STEWART V. SOUTHERN Ry. Co., N.Car., 898. E. Rep. 
60. 

15. COUNTIES—Support of Sick Person—Allowances— 
Discretion.—Mills’ Ann. St. § 3391, provides that when 
any person not a pauper shall fall sick, and be unable 
to pay his board or medical attendance, the county 
commissioners shall give such assistance as they may 
deem necessary, and may make such allowance there- 
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for asthey may deem just. Plaintiff furnished such 
attendance toa person,and the board made him an 
allowance, whereupon he brought an action for a 
larger amount. Held that,inthe absence vfa show- 
ing that the board had abused its discretion in making 
the allowance, plaintiff could not recover.—BOARD OF 
Comrs. OF RIO GRANDE CO. v. LEWIS, Colo., 65 Pac. 
Rep. 50. 

16. CouNTIES—Warrant — Accertance — Estoppel.— 
Where a county,on Issuing a warrant fora claim al- 
lowed in part, customarily indorsed it on the back as 
in full satisfaction ofthe claim presented, and the 
board reduced plaintiff's claim, and issued the cus- 
tomary warrant for a part of it, and plaintiff accepted 
it with knowledge of the custom and witbout protest, 
he was estopped from suing for the balance.—BOARD 
OF ComRS. OF LA PLATA CO. V. MORGAN, Colo., 65 Pac. 
Rep. 41. 

17. CREDITORS’ BILLS — Fraudulent Preferences by 
Insolvent Corporation—Right of Creditors to Share 
Pro Rata.—Preferences by confessed judgments and 
assignments, which are constructively, but not actu- 
ally, fraudulent against other creditors of an insolv- 
ent corporation, though set aside in a suit by the 
other creditors, will not preclude those who have 
taken the invalid preferences from sharing with the 
unsecured creditors pro rata.—UNITED STATES RUBBFR 
Co. V. AMERICAN OAK LEATHER CO., U. 8. 8. C., 21 Sup. 
Ct. Rep. 670. 

18. CRIMINAT. Law — Attempt to Assist Prisoner—In- 
formation.—A conviction for conveying intojail instru- 
ments usefulto enable a prisoner to escape, as pro. 
hibited by Comp. Laws 1897, § 11,315, cannot be sus. 
tained on evidence that saws and files concealed in 
articles sought to be delivered to prisoners were 
brought intothe sheriff's office in the jail building, 
but were discovered by him, and not delivered to the 
prisoners.—lEOPLE V. WEBB, Mich., 86 N. W. Rep. 406. 


19. CRIMINAL TRIAL—Juries — Exclusion on Account 
of Race or Color.—Refusal to quash an indictment, or 
to sustain a challenge tothe array of grand and petit 
jurors, because no member of the race to which de- 
fendant belonged was onthe grand jury which found 
the bill of indictment, is not error, no discrimination 
against defendant’s race being shown.—STATE V. 
BROWNFIELD, S. Car., 398. E. Rep. 3. 


20. CRIMINAL TRIAL—Murder—Verdict.—On a trial 
for murder, all 12 of thejurors must concur to finda 
verdict for manslaughter. Nine jurors concurring, 
cannot finda verdict.—STATE V. B1aGas, La., 29 South. 
Rep. 971. 

21. CRIMINAL TRIAL — Remarks of Counsel.—Where 
the accused in a criminal trial considers that the con- 
duct or language of the prosecuting officer is im- 
proper, he should invoke the action of the trial judge. 
Failing to doso, he willnot be heard to complain in 
this court.—STATE V. PROCKLLA, La., 29 South. Rep. 
967. 

22. EXECUTORS AND ADMINISTRATORS — Claim—Res 
Judicata.—Where, on the motion of an executrix to 
“disallow, dismiss, and quash” aclaim filed against 
the estate, and all proceedings with reference to its 
presentment, it was adjudged that all proceedings 
“be, and the same are hereby, quashed and held for 
naught,” such judgment will be considered as ren- 
dered on 4 point involving the procedure, since it does 
not appear on what groundthe judgment was ren- 
dered, and hence it is not res judicata, so as to bar an- 
other action on the same claim.--PRUITT V. MULDRiCK, 
Oreg., 65 Pac. Rep. 20. 

23. EXECUTORS AND ADMINISTRATORS—Claims—Serv- 
ices.—Claimant brought an action against an estate to 
recover for services rendered deceased, with whom he 
lived during certain years of his minority, and the 
court charged that it was not necessary to show that, 
a given time before the rendition ofthe services, a 
contract was entered into ona particular day, on the 
one part, to perform services in orderto authorizea 





recovery, but that the jury must be satisfied, by a fair 
preponderance ofthe evidence, that the services, if 
any, were performed by claimant in the expectation 
that they would be paid for, and that deceased re- 
ceived the benefit thereof expecting to pay for them. 
Held, that such instruction was correct.—HOOKER V. 
VAN SLAMBROOK, Mich., 86N. W. Rep. 402. 

24. EXECUTORS AND ADMINISTRATORS—Interest on 
Funds—Final Discharge—Fraud.—A court of equity 
will not set aside a final decree discharging an ad- 
ministrator for failure to account for interest on funds 
belonging tothe estate, and used by himin his own 
business, without disclosing such use in his final re- 
port, when such report indicates accurately a large 
balance constantly in his hands, and, notwithstand- 
ing this, those interested in the estate consent to his 
discharge without investigation.—TUCKER V. STEWART, 
Iowa, 86 N. W. Rep. 371. 


25. FEDERAL JURISDICTION—Federal Question—Other 
Grounds Broad Enough to Support Judgment.—A 
decision by a state court that acorporation is estopped 
to set up the invalidity of a statute, even if it is ancon- 
stitutional, by the action of its board of directors, can- 
not be reviewed on writ of error from the Supreme 
Court of the United States to the state court, since the 
non-federal ground is broad enough to support the 
judgment.—HALE v. Lewis, U.S. 8. C., 21Sup. Ct. 
Rep. 677. 

26. GARNISHMENT—Liability of Corporation—Fraudu- 
lent Conveyance.—Where a debtor is one ofthe or- 
ganizors of a corporation, and transfers his stock of 
goods to the corporation in exchange for its stock, his 
creditors cannot attach the corporation as garnishee, 
on the grounds thatthe transfer of the property by 
the debtor and the receipt of the goods by the corpo- 
ration were fraudulent as to creditors, since the prop- 
erty, in its new form (the stock), is still subject to 
levy and sale to satisfy the debt owing the creditors.— 
PLAUT V. BILLINGS-DREW CO., Mich., 86 N. W. Rep. 398. 


27. HiGHWAYS—Land Companies—Irrevocable Dedi- 
cation of Streets.—Where an improvement company 
laid off land into numbered city lots and streets, mak- 
ing a plat thereof, and sold lots as marked and num- 
bered on the plat, with reference thereto in the deeds, 
such acts constituted an irrevocable dedication of the 
streets in favor of purchasers of the lots against the 
improvement company’s successors in interest, who 
had notice ofthe plats and sales made thereunder, 
though no registration of the plat was made.—COLLINS 
v. ASHEVILLE LAND Co., N. Car., 39S. E. Rep. 21. 


28. LANDLORD AND TENANT — Farm Lease—Re-entry 
by Landlord—Lessee’s Right to Crops.—Under a lease 
of farm land forthe sole purpose of raising crops, the 
land bad no building, was inclosed by fences, and was 
occupied by the lessee to putinthecrops. The lease 
contained no express covenants as to husbandry. The 
lessor claimed to have repaired the fences, and for- 
bade the lessee to take off the crops. The lessee har- 
vested the crops, and the lessor replevied them. Held, 
that the repairing of the fences by the landlord did 
not justify the conclusion that he had taken posses- 
sion.—SOMERS v. LOOSE, Mich., 86 N. W. Rep. 386. 

29. LANDLORD AND TENANT—Summary Remedy of 
Forcible Entry and Detainer.—The fact that plaintiff 
received rentin advance froma prospective tenant 
does not affect her right to possession of the premises 
as against the present tenant, who refused to vacate 
after the expiration of histerm on noticeto quit.— 
TWI8S V. BOKHMER, Oreg., 65 Pac. Rep. 18. 

30. LIBEL AND SLANDER — Damages.—In fixing dam- 
ages to be awarded for slander, the court will take 
into consideration the fact that the objectionable 
words were uttered in the heat of passion by one who 
for the time believed that he had a grievance, and 
that it was probably so understood by those who heard 
him.—GERMANN V.CRESCIONI, La., 29 South. Rep. 968. 

31. LIBEL AND SLANDER — Proof of Publication—Evi- 
dence.—Upon proof of the publication of the libel, the 
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burden is upon the defendant to show that the same 
was published upon grounds for belief of its truth, 
and for good motives to justify the same, which pre- 
sents a question of fact forthe jury, rather than for 
the court.—STATE v. SHIPPMAN, Minn., 86 N. W. Rep. 
431. 

32. LIMITATIONS—Action on County Recorder’s Bond. 
—Code Civ. Proc. § 338, subd. 1, prescribing a three- 
years limitation to action ‘on liability created by stat- 
ute,” and not section 337, prescribing a four-years lim- 
itation to action on a written undertaking, applies to 
an action on a county recorder's official bond because 
of his failure to collect and turn over legal fees.— 
SONOMA COUNTY V. HALL, Cal., 65 Pac. Rep. 12. 


33. MASTER AND SERVANT—Injury to Railroad Em- 
ployee—Negligence of Fellow-Servant.—The plaintiff, 
while at work clearing a wrecked train from the de- 
fendant’s railway tracks, was injured by the alleged 
negligence of his fellow-servants, which caused the 
roof of a disabled carto fall upon him. Held that, 
upon the evidence inthis case, it was a question for 
the jury whether or not the work was being executed 
under such conditions and circumstances as to expose 
the plaintiff tothe peculiar hazards of railroad serv- 
ice, within the meaning of Gen. St. 1894, § 2701, making 
railway companies liable to an injured employee for 
the negligence of his fellow-servant.—_KRUEZER V. 
GREAT NORTHERN Ry. Co., Minn., 86 N. W. Rep. 413. 


34. MASTER AND SERVAN: -- Railroads—Assumption 
of Risk—Doctrine Inapplicable.—Priv. Laws 1897, ch. 
56, §§ 1,2, provide that any employee ofa railroad 
company, who shall suffer injury, or the personal rep- 
resentative of any such employee who shall have suf- 
fered death, in the course of his employment, by any 
defect in the machinery, ways, or appliances of the 
company, shall be entitled to maintain an action 
against such company. Held, that the doctrine of as- 
sumption of risk was rendered inapplicable by the 
statute in the case of an engineer injured through the 
company’s failure to affix handholds to the tender, of 
which defect the engineer was aware.—COLEY V. 
NORTH CAROLINA R. Co., N. Car., 39S. E. Rep. 43. 


35. MASTER AND SERVANT — Risk — Vice-Principal— 
Negligence—Evidence.—Plaintiff and three other em- 
ployees of the defendant railway company were in 
charge of W, and plaintiff was injured while the gang 
were attempting to load a heavy timberona car un- 
der W’s orders. Held that, in the absence of evidence 
that W had authority to discharge plaintiff, the de- 
fendant was not liable for the negligence of W as a 
vice-principal.—BRYAN v. SOUTHERN Rr. Co., N. Car., 
38S. E. Rep. 914. 

36. MECHANICS’ LIENS — Assignment — Complaint,— 
In an action to foreclose mechanics’ liens on several 
assigned claims, an allegation that the claims and de- 
mands of the persons entitled to perfect liens had 
been assigned to plaintiff constituted a sufficient aver- 
ment of the assignment, without alleging in terms an 
assignment of the right to file liens for the several de- 
mands, since the assignment of the claim carried with 
it the right to the lien.—EaGLE GOLD-MIN. Co. v. 
BRYABLY, Colo., 65 Pac. Rep. 52. 


37. MINING CLAIM — Ejectment — Relocation in Pur- 
suance of Conspiracy.—An action of ejectment to re- 
cover mining property cannot be maintained on the 
ground that defendants have acquired it by a reloca- 
tion in pursuance of a conspiracy with plaintiff's part- 
ner, whereby that partner, who was not one of the re- 
locators, ceased to do the necessary work on the mine 
and abandoned its possession, since these facts, what- 
ever equities they may raise as against the defend- 
ants, give plaintiff no legal titletothe mineor any 
part thereof.— LOCKHART V. JOHNSON, U.S. 8.C., 21 
Sup. Ct. Rep. 665. 

38. MORTGAGE — Foreclosure — Purchase by Junior 
Liesor—Redemption.—Under Code, § 4056, providing 
that the mode of redemption by a lienholder froma 
mortgage foreclosure shall be by paying the neces- 





sary amount into the clerk’s office, a lienholder pur- 
chasing certificates of sale acquires none of the rights 
of a redemptioner, but holds subject to redemption, 
unaffected by any other incumbrances he may have. 
—JACK V. COLD, Iowa, 86 N. W. Rep. 374. 

39. MORTGAGES — Foreclosure — Redemption.—Pub. 
Acts 1899, Act No. 200, authorizing a redemption from 
a mortgage foreclosure sale of real estate within six 
months, dves not authorize the redemption of mort- 
gage property sold under a decree rendered prior to 
the time the act went into effect.—MICHIGAN TRUST 
Co. v. LIBBY, Mich., 86 N. W. Rep. 894. 


40. MUNICIPAL CORPORATIONS—Defective Sidewalk— 
Notice to Municipality.—The provision of the statute 
requiring notice of an injury caused bya defective vil- 
lage sidewalk to be served on the village within a cer- 
tain time, may be waived by the town council.—Fos- 
TER V. VILLAGE OF BELLAIRE, Mich., 86 N. W. Rep. 383. 


41. MUNICIPAL CORPORATIONS — Injury on Streets — 
Defective Sidewalk—Notice to City.— Rev. Charter 
Grand Rapids, tit. 4,§ 8, which is not retroactive, and 
which requires notice of an injury arising from a de- 
fective sidewalk to be presented to the common coun- 
cil within sixty days, and requires suit to be brought 
within one year after the council has had reasonable 
time to investigate the claim, does not apply to a 
claim for injuries received before the charter went 
into effect.— BROFFEE v. CITY OF GRAND RaPID8, Mich., 
86 N. W. Rep. 401. 

42. MUNICIPAL CORPORATIONS—Railway Franchise— 
Acceptance—Liquidated Damages—Deposits.—A street 
railway franchise provided that it should be void un- 
less accepted within ten days unless the grantee 
should deposit with the clerk of the village within 30 
days after acceptance a certified check for $2,000, re- 
turnable on completion of the railway within the time 
provided, and in case of a default to be forfeitedtothe 
village. The ordinance required construction and 
equipment on or before November 10, 1897; otherwise 
the ordinance was to be void, at the option of the vil- 
lage board. Plaintiff's assignor sought and obtained 
a franchise under the ordinance, and complied with 
the terms thereof by depositing the $2,000 check, but 
never entered on the construction ofthe rvad. Held, 
that the village was entitled to retain the amount de- 
posited as liquidated damages.—WHITING V. VILLAGE 
OF NEW BALTIMORE, Mich., 86 N. W. Rep. 403. 

43. NUISANCE—Per Se—Abatement.—A privy is not a 
nuisance per se, but may become so under some cir- 
cumstances. The question whether it is a nuisance is 
a question of fact.—TEINEN V. LALLY, N. Duk., 86 N. W. 
Rep. 356. 

44, PARTITION—Commissioners—Powers —Unauthor- 
ized Sale.—Where a decree of sale for partition was 
made, and four commissioners appoint d to make the 
sale, but no further action was ever tuken by the 
court, a deed by one of the commissioners never re- 
ported to or confirmed by the court, conveyed no title. 
—VANDERBILT v. BROWN, N. Car., 398. E. Rep. 86. 

45. PARTNERSHIP—Partners—Open Account — Inter- 
est.—Charges of interest on balance of account be- 
tween partners or joint debtors are not allowable in 
the case of a continuous open account without any set- 
tlement or balance being ascertained.— MCFARLAND V. 
McCoRMICK, Iowa, 86 N. W. Rep. 368. 

46. PLEADING AND PRACTICE—Jury—Verdict.—A find- 
ing by a jury expressed in the words, ‘‘We, the jury, 
find for the plaintiff nominal damages,” without nam- 
ing any amount, is not a lawful verdict.—SELLERS V. 
MANN, Ga., 39S. E. Rep. 11. : 

47. PLEADING AND PRACTICE—Justices of the Peace— 
Service of Sammons—Sufficiency.—A summons and 
warrant of attachment were sued out and issued by a 
justice of the peace December 6, 1898. The summons 
was returnable December 10, 1898, and the warrant 
January 4, 1899. On the return day of the summons the 
sheriff returned it with the indorsement “Not found.” 
No alias summons were sued out, nor order made for 
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service by publication. The publication of the war- 
rant was made for four weeks, as required by Code, § 
350. On the return day of the warrant the justice tried 
the action, the defendant not appearing, and rendered 
judgment for plaintiff. Held, that the judgment was 
void, the service of summons not being sufficient, un- 
der sections 214, 217-219, directing that service of sum- 
mons shall be made by delivering a copy thereof, or by 
publication, when the person on whom service is to be 
made cannot be found within the state; nor was it 
rendered sufficient by publication of the warrant of at- 
tachment.—DITMORE Vv. GOINS, N. Car., 39S. E. Rep. 
61. 

48. PLEADING ASD PRACTICE—Misconduct of Jurors. 
—In a personal injury action two jurors, without the 
knowledge of the court, visited a railroad yard and ex- 
amined a car and track not involved in the accident, 
for the purpose of testing the credibility of a witness. 
Held, that under the circumstances the trial court was 
justified in granting a new trial on the ground of mis- 
conduct of the jurors.— PIERCE V. BRENNAN, Minn., 86 
N. W. Rep. 417. 

49. PRINCIPAL AND AGENT— Estoppel to Deny. — 
Wherea party purchases a promissory note, and per- 
mits the payee thereof to collect all interest, as well as 
the principal, and fails to notify the maker of such 
note of his ownership, he is estopped from denying 
agency after the note has been fully paid. —MORGAN v. 
NEAL, Idaho, 65 Pac. Rep. 67. 


50. RAILROADS—Lease—Liability of Lessor for Les- 
see’s Negligence.—A railroad leasing its road to 
another company is liable for injuries caused by the 
lessee’s negligence in the operation of the road, in the 
absence of any evidence showing a release from such 
liability.—PERRY v. WESTERN NORTH CAROLINA R. Co., 
N. Car., 39S. E. Rep. 27. 

51. REAL PROPERTY—Boundaries—Property Included, 
—A devise giving ‘‘all the lands included under the 
name of the Arnold, the Geer and the Jones lands, all 
eastof the R + * * road,” passes no part of the 
Arnold land west of said road.—PEEBLES Vv. GRAHAM, 
N. Car., 39S. E. Rep. 24. 

52. SALES— Conditional — Macbinery — Personal or 
Real Property.—Where machines sold by plaintiffs 
under a written contract that, until paid for, the title 
should remain in the vendor, were placed by the ven- 
dee in a building which he had purchased of defend- 
ant under a contract that, in event of failureto pay 
the purchase price, defendant was entitled toa sur- 
render of the property, with all improvements, but 
were not attached to such buildings, such machines 
did not become a part of the realty.—HARRIS v. HaCK- 
LEY, Mich., 86 N. W. Rep. 389. 

53. SCHOOL DIsTRICT8—Directors — Right to Office— 
Mandamus.— Plaintiff alleged that at a regular school 
election he received a majority of the votes for di- 
rector. The defendants, members of the school 
board, refused hima certificate of election, or to rec- 
ognize him as a member ofthe board. They claimed 
the office vacant, and had called another election to 
fill the vacancy. Held, that the complaint did not 
state a cause of action against the school district, 
since the district was not responsible for and could 
not control any of the wrongful! acts complained of.— 
SCHOOL Dist. NO. 15, IN PHILLIPS CO. V. FLANIGAN, 
Colo., 65 Pac. Rep. 24. 

54. SCHOOL DISTRICTS—Orders—Guaranty of School 
Officers.—Where an order purports upon its face to be 
issued by a school district, and is signed by the school 
officers, iu the ordinary place for signatures, and at 
the left, in fine print, are the words, ‘‘Issued by au- 
thority of officers of said district, and payment guar- 
antied,” anda space left underneath for the signatures 
of the guarantors, held, that the purchaser took .the 
order subject to the authority of the schoo] district to 
issue.—BalILEY V. TOMPKINS, Mich., 86 N. W. Rep. 400. 


55. STREET RAILROADS — Interference with Tracks— 
Injunction.—A stréet railway company which has con- 





structed, and is legally operating, a line of railway in 
the streets of a city, is possessed of such a property 
interest as gives it a legal right to maintain an appli- 
cation to restrain a similar company from interfering 
with its line of tracks already laid, and from con- 
structing a line of road over its private property with- 
out authority of law. To such an application the city 
isnot a necessary party defendant.—ATLANTA Ry. & 
POWER CO. v. ATLANTA RAPID-TRANSIT CO., Ga., 89S. 
E. Rep. 12. 

56. TAXATION—Assessment — Foreign Corporations— 
Steamboat Lines.—Where a tax is laid on the capital 
stock of a non-resident steamboat corporation oper- 
ating within a state, such proportion of the whole 
value of its capital stock as the value of its tangible 
property within the state bears to the value ofall its 
tangible property can be taxed as capital stock within 
the state.—COMMISSIONERS OF BEAUFORT CO. Vv. OLD 
DOMINION S. 8. Co., N. Car., 39S. E. Rep. 18. 


57. TaXATION—Exemption.—Where aditch company 
made deeds vesting in consumers the right to the per- 
petual use ofa certain quantity of water, the whole 
system to be turned overtothe holders of the water 
rights when the practical carrying capacity of the 
ditch should be disposed of, but the title was retained, 
and the company had not sold all its water rights, the 
ditch was not exempt from taxation, under Const. 
art. 10,§3, and Mills’ Ann. St. §§ 2397, 3766, exempting 
ditches, canals, etc., from taxation when owned and 
used by individuals or corporations, so long as they 
shall be owned and used exclusively for irrigating 
purposes, but not where the water is sold for the pur- 
pose of deriving revenue.--MURRAY V. BOARD OF 
COMRS. OF MONTROSE CO., Colo.,65 Pac. Rep. 26. 

58. TaxXaTION—Foreign Bavk Balance.—Where there 
was a balance to the credit of a California corporation 
ina New York bank, such balance due was properly 
taxed to the corporation in California.—PaciFic 
Coast Sav. Soc. Vv. CITY AND COUNTY OF SAN FRAN- 
CISCO, Cal., 65 Pac. Rep. 16. 

59. TAXATION—Tax Sale—Purchaser—Tax Certificate 
—Assignment.—Mills’ Ann. St. § 3888, provides that any 
person may deposit the amount due on a tax cer- 
tificate, where the property has been bid in by the 
treasurer for the county, within a certain time, where- 
upun the certificate shall be assigned to such person. 
Section 3898 provides that such certificate shall be as- 
signable by indorsement. Held, thatan assignment 
of a certificate to property bid in by the treasurer by 
writing on the back and attaching a formal assign- 
ment under sealto the face thereof was sufficient.— 
BOARD OF OOMRS. OF RIO GRANDE Co. Vv. WHELEN, 
Colo., 65 Pac. Rep. 38. 

60. TRUST DEED — Payment by Trustee — Interest.— 
Where the president of acorporation held property 
in trust as security for the payment of its indebted- 
ness to him, with the right to apply the rents and 
profits on such indebtedness, he was entitled to inter- 
est thereon up to the time that the funds in his hands 
were sufficient to meet his claims.—WILLIAMS v. DES 
MOINES LOAN & TRUST CO., Iowa, 86 N. W. Rep. 366. 

61. VENDOR AND PURCHASER — Mistake in Convey- 
ance.—Where a purchaser of land at a foreclosure 
sale is in possession at the time a third party acquires 
a warranty deed thereto from an adverse claimant, 
such grantee cannot claim title as an innocent pur- 
chaser.—BarKS V. ALLEN, Mich., 86 N. W. Rep. 383. 


62. WATERS AND WATER CoOURSES—Irrigation—Ap- 
propriation of Water.—An appropriator of water is 
not confined to an appropriation simply for the 
amount of land irrigated during the first year of his 
diversion. The extent of an appropriation of water is 
determined by the r able ssity for the use of 
the water, by the intention ofthe appropriator, fol- 
lowed by ar able dilig in executing such in- 
tent, and by the beneficial purpose for which the ap- 
propriation is made.—ELLIOTT v. WHITMORE, Utah, 65 
Pac. Rep. 70. 


























